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THE point has been stated to be the 
subject of dispute in New York City 
whether a banker, who receives for col- 
lection, without special instructions, a 
time draft with bill of lading attached, 
is justified in surrendering the bill on 
acceptance, without waiting for pay- 
ment of the draft. There is no room 
for dispute over this question. The 
right and duty of the collecting agent 
to surrender has been declared in a 
number of cases, and it has been ad- 
judged by the supreme court of the 
United States* that acceptance of a 
draft cannot be required. if the bill of 
lading is detached and delivery refused, 
The presumption from the sending of 
the draft is thus stated by the court: 

It seems to be a natural inference, indeed a neces- 
sary implication, from a time draft accompanied by a 
bill of lading indorsed in blank, that the merchandise 
specified in the bill was sold on credit, to be paid for 
by the accepted draft, or that the draft is a demand 
for an advance on the shipment, or that the transaction 
is a consignment to be sold by the drawee on account 
of the shipper. It is difficult to conceive of any other 
meaning the instruments can have. If so, in the ab- 
Sence of any express arrangement to the contrary, the 
acceptor, if a purchaser, is clearly entitled to the 


Session of the goods on his accepting the bill, and thus 
giving the vendor a completed contract for payment. 


ALTHOUGH we do not usually make it 
a practice to publish accounts of all the 


*National Bank v. Merchants’ Nat. Bank, 1 Otto g2. 


New York, AuGusT 15, 1891. 
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bank robberies, thefts, or embezzlements 
that are from time to time ‘reported 
from different sections of the country, 
we occasionally, as in the present issue, 
violate the custom of non-notice, and 
give space to news of this description. 
Following the cool robbery of a bank in 
Sag Harbor, Long Island, where the 
officials, viewing at the door a passing 
circus, gave the thief his opportunity, 
comes the account of the shooting of the 
cashier and a bystander in an Ohio 
bank, and the making away of a pile of 
currency from the wire-secured counter, 


These constantly occurring, frequent- 
ly successful, day-light robberies, de- 
serve the careful thought of the banker, 
and the inventor of bank safe-guards. 
Fire and burglar-proof safes, with time- 
locks and other appliances, safely guard 
bank funds during the period of repose 
and non-action. But the baffled night 
burglar, redoubling his fiendish zeal, 
becomes a day desperado. He has now 
to face, not an impregnable vault, but 
entirely different conditions. Human 
barriers and custodians stand in his 
way, supplemented or surrounded with 
fragile glass or wire. Quick, courage- 
ous, watchful, and weaponed, they are 
indeed terrible to face, and the risk of 
detection and capture in or after the act 
terribly great. But the thief is a des- 
perate man; he watches his opportunity, 
waits till the custodians are few in num- 
ber or their positions favorable, and 
takes his chances; and the accounts that 
are weekly chronicled show, too often, 
his success, The problem, then, in this 
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branch of the subject of safety of bank 
funds, is how to make day theft more 
difficult. Perfection, certainly, has not 
yet been reached in this respect. 


THE perambulating drummer is a 
gentleman known to many bankers. A 
question concerning him is submitted 
and discussed in this issue, regarding 
the cashing or paying of checks on the 
drummer’s indorsement of the firm name 
per his own, which have been delivered 
to him by merchants for goods sold, but 
which the drawer has taken care to make 
payable, not to the travelling salesman 
personally, but to the order of the firm 
for whom he is acting. Of course, in 
the absence of proper authority shown 
by the drummer, the practice of cashing 
his checks or drafts is not advisable. 
In the case submitted, want of authority 
is assumed, and the questions asked and 
answered are whether his indorsement 
in such event would be a forgery, for 
which he would be criminally liable; 
and also regarding the rights and re- 
sponsibilities of the various parties to 
the transaction. 

But all this leads to the important in- 
quiry, which will be given consideration 
in a future issue, regarding when the 
drummer can be considered to have au- 
thority to draw, or to indorse, so as to 
bind his house by his act. He may 
possess written authority, or authority 
to be inferred from correspondence. 
How long will this authority continue? 
May it have been revoked? He may 
have no written authority, but have pre- 
viously drawn upon, or indorsed for, his 
principal, and his acts been acquiesced 
in, or ratified. What authority, if any, 
is to be implied from past acts and oc- 
currences? In view of the fact that the 
travelling salesman expects and fre- 
quently receives favors at the hands of 


bankers along his line of transit, which 
they may be willing to extend if con- 
sistent with safety, and that in many 
instances he is deserving of the credit or 
trust reposed, the inquiry as to how far 
the banker may safely go, and how far 
the drummer has express or implied au- 
thority to bind his principal, outlined 
above, becomes of interest and import- 
ance to all those bankers who come in 
contact with this companionable class of 
men. Mr. W. J. Cameron, of Bir- 
mingham, Ala., in an address before the 
State Convention of Bankers upon the 
mutual protection of bankers and the 
best methods of securing it, thus spoke 
of the drummer, suggesting an inquiry 
as to the duty and liability of his prin- 
cipal on severing the connection, to in- 
form those who have cashed his honored 
drafts in the past of the fact, and out- 
lining a plan of mutual information that 
would put associate bankers on their 
guard against loss from the cashing of 


unauthorized drafts. He said: 


“There is a class with whom we have most pleasant 
relations. 1 mean the drummers. I have cashed 
drafts for them for years at a very small percentage 
of loss, but several times men for whom I have been 
doing this favor for years have been discharged, 
and the first notice of that fact has been the return of 
a protested draft. I propose that in future this Asso- 
ciation shall pay expenses of suits against houses who 
do not notify the secretary of our association, either 
directly or through some member of the same, of the 
discharge of the man who has been travelling our state 
for more than three years, unless they give their men 
letters of authority todraw. Asa rule, these men are 
sent without a line of authority, and the banks are ex- 
pected to take all risks of their discharge. Perhaps lam 
not very clearon this point, but my ideais that whena 
travelling man, long in our territory, and whose drafts 
have been cashed for years, is discharged, it is the 
duty of the house to give proper notice of that fact to 
banks who have been cashing drafts. Let notice to 
one bank in our association be notice to all by making 
it the duty of the bank receiving notice to forward the 
same to the secretary, and requiring the secretary to 
send notice to all members. A postal card from the 
secretary would give the information and save several 
members from loss. I have given you only a brief 
outline of the ideas intended to b® conveyed on this 
branch of my subject.” 


We hope to be able to give fuller con- 
sideration to the inquiries above outlined 
in an early issue, and would be glad to 
receive from bankers, any statements of 
actual experiences, the outcome of which 
may suggest questions for profitable 
consideration. 
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An interesting collection case is de- 
cided by the Kentucky court of appeals 
and will be found in the present Jour- 
naL. The debtor resided in Rogerville, 
’ Tenn., the creditor in Covington, Ken- 
tucky. To obtain payment, the creditor 
drew on the debtor, five days after sight, 
and delivered the draft to the bank in 
Covington for collection. From thence 
it made the following bank circuit: 
Louisville, Ky.; Chattanooga, Tenn. ; 
Knoxville, Tenn.; Rogerville, Tenn. 
The Rogerville bank presented the draft 
for acceptance, which was refused, It 
gave no notice of this fact, but held the 
draft eight days (five, and three days’ 
grace) for payment, and then gave no- 
tice of non-payment. Meanwhile, the 
Chattanooga bank, not hearing from the 
draft, inferred payment, and mistakenly 
notified its predecessors in the chain that 
the draft had been paid. The Coving- 
ton bank thereupon paid the amount to 
the drawers and they sent a receipt to 
the debtor for the amount, 

But, it turning out that the draft had 
not been paid, the Chattanooga bank, 
although concededly responsible for the 
amount to its predecessors, sought to 
recover the amount from the drawers as 
money paid under a mistake of fact. 
The defense alleged in bar of the suit 
(1) neglige-ce; (2) subsequent insolv- 
ency of drawer; (3) receipt sent to 
drawee. The Kentucky court of ap- 
peals, however, (reversing ghe lower 
court) decides in favor of the Chatta- 
nooga bank. The general rule is stated 
that 

Money paid under a material mistake of fact may 
be recovered back, although there is negligence on the 
qualification that the payment cannot be recalled 
where the position of the recipient has been changed 
to his prejudice towards his debtor, in consequence of 
the payment, in which case the payer bears the loss. 

From this, negligence being no bar, 
the subsequent insolvency of the debtor 
not being established, and the giving of 


the receipt by the creditor not being 
conclusive or changing the position of 
the debtor, the Chattanooga bank is 
held entitled to recover. 

The practical lesson to be drawn from 
this case is (1) that intermediary collect- 
ing banks should not act on inference, 
but should wait for actual information; 
and (2) end collecting bankers should 
be more prolific with their notices, when 
they intend to hold drafts in expectation 
of payment, and not proceed in such 
cases on the principle that although 
speech is silver, silence is golden. In 
the present case, if the creditors’ posi- 
tion had been changed for the worse, as 
might have happened, the Chattanooga 
bank would have had no recourse against 
them, and the only question then would 
have been whether any liability existed 
on the part ot the Knoxville, or Roger- 
ville bank, to it. In our last number we 
published a case decided in Tennessee 
where a collecting bank, in pursuance 
ot its usual custom, held a sight draft, 
which had been sent to it direct by the 
drawer, ten days, without notifying its 
principal, expecting the drawee would 
pay. There being no indorsers to hold 
by prompt notice, the court held there 
was no negligence on its part. We 
pointed out an improvement in practice 
—even though the bank was not held 
négligent—by giving prompt advice to 
its principalin any event. In the present 
case, there were a number of indorsers, 
although presumably all were indorsers 
and indorsees for collection, and nobody 
to be held by protest and notice of 
non-acceptance, as no money appears to 
have been advanced on the draft before 
advice of collection. The question of 
what will constitute due diligence by a 
collecting bank at the place of payment 
in such a case we will nothere go into. 
Whatever the legal obligation where 
there is nobody to hold by protest and 
notice, good business practice points to 
prompt advice to principal as a part of 
the collecting banker’s duty. 











N important movement has _ been 
going on tor some time past in com- 
mercial and financial circles, not only in 
this country but in Europe, regarding 
the varied and unsatisfactory styles of 
bills of lading for cargoes, especially 
cotton consignments, shipped abroad. 
It has been felt for a long time by bank- 
ers and buyers of exchange, as well as 
by consignees of cotton abroad, that the 
various styles of these bills now in use 
by the numerous steamship lines and 
railroads, have failed ina measure to im- 
part that security which, by right, they 
should have. To remedy this evil a 
conference was held in Liverpool, in 
June last, between the steamship owners, 
ship charterers, underwriters and cotton 
importers at which a committee was ap- 
pointed, with Mr. J. H. Simpson, Man- 
ager of the Bank of Liverpool, as chair- 
man, to prepare a uniform bill of lading. 
The committee did so, and the amended 
document technically named ‘‘ 1891 
Cotton Conference form,” was unani- 
mously approved and an agreement was 
made for its universal adoption as being 
equitable to all interests concerned, the 
principal feature being the ‘‘ Responsi- 
bility Clause,” which reads as follows: 
“It is mutually agreed, that in the absence of fraud, 
clerical or obvious error. this Bill of Lading, signed 
ship owner that the above-mentioned number of bales 
have been received, but this Bill of Lading shall not 
be signed except for cargo already on board, or act- 
ually delive into the steamer’s custody a.ongside 


on the quay in single compressed bales, within reach 
of her tackle.” 


Following up the movement on this 
side, a meeting of some of the bankers 
of New York was recently held in the 
office of Messrs. Baring, Magoun & 
Co., 15 Wall Street, when the action of 
the Liverpool conference and its results 
were unanimously indorsed and it was 
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BILLS OF LADING AMENDMENT. 


agreed to issue a circular to persons in 


taining information of what had been 
done and urging compliance therewith. 
This circular has just been issued and 
bears thesignatures of—Baring, Magoun 
& Co., Brown Bros. & Co., Drexel, 
Morgan & Co., August Belmont & Co., 
the Bank of Montreal, the Bank of 
British North America, the Canadian 
Bank of Commerce, the Merchants’ 
Bank of Canada, Lazard Freres, John 
Paton & Co., Ladenburg, Thalmann & 
Co., Heidelbach, Ickelheimer & Co., 
Morton, Bliss & Co., J. & W. Seligman 
& Co., and the Bank of New York, 
N. B, A. 


After detailing fully what we have 
already narrated, the circular goes on to 
say that 


“It should be remembered that the conference doc- 
uments have been agreed upon by all sections of the 
conference, after most careful consideration, and any 
departure from the exact wording may detract from 
their value as securities, to the detriment of both 
bankers and consignees of the cotton.” 


and expressing the hope of cordial co- 
operation on the part of the recipients 
of the circular, concludes by saying :— 


“We feel that your interests are identical with oursin 
the matter of bringing home to transportation com- 
panies, steamships and their owners the responsibility 
they incur in signing bills ot lading, and we most 
strongly urge you to adopt the ‘conference form ’ un- 
altered, and to avoid all other forms, as a marked 

reference will be given to exchange carrying this 
orm of bill of lading in all our negotiations of foreign 
exchange.” 


We cordially commend this communi- 
cation to the attentive consideration of 
bankers, financiers, shippers and con- 
signors in cotton districts in the hope 
that the adoption of the amended form 
of the bill of lading will at least mitigate 
some of the difficulties constantly en- 
countered in financing drafts and notes 
in connection therewith, which we ven- 
ture to say, cause much worry irritation 
and loss, not only to our banking con- 
stituents in town and country, but also 
to all those who have to do with the 
commercial intercourse existing between 
these States and our friends in Europe. 


the south, and others concerned, con. © 
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THE NEW YORK CLEARING HOUSE. 


(By William Smyth.) 


HE NEW YORK CLEARING 
HOUSE ASSOCIATION has now 
almost completed the thirty-eighth year 
of its existence as an organized institu- 


tion. 
ORIGIN, 


At a meeting of duly accredited rep- 
resentatives of thirty-eight out of the 
then existing fifty-five banks in New 
York City, held on August 23, 1853, a 
committee on organization consisting of 
six members was appointed, with Mr. 
F. W. Edmunds, Cashier of the Me- 
chanics’ Bank, as chairman, his asso- 
ciates being James Punnett, cashier 
Bank of America; A. E. Silliman, cash- 
ier Merchants’ Bank; J. L. Everitt, 
cashier Broadway Bank; Richard Berry, 
cashier Tradesmen’s Bank, with R. S. 
Oakley as secretary. On October 3d 
following, the committee reported a 
plan for simplifying the system of 
making exchanges and settling daily 
balances between the respective banks. 
This plan, with various improvements 
which the experience of intervening 
years has suggested, is in operation at 
the present time. Premises at 14 Wall 
street having been secured for a clear- 
ing room, business was forthwith in- 
augurated, and on October r1th, 1853, 
the first day’s clearing transactions took 
place. The whole fifty-five banks of the 
city united in the organization, but 
within a few weeks, so strict and imper- 
ative were the rules enforced whereby 
every bank was bound to meet all its 
obligations daily, four of the associated 
banks who were unable to keep up to 
the rule were forced to close their doors 
and go into liquidation. It speaks vol- 


umes, however, for the credit and sta- 
bility of the organized banks that so 
small a proportion of their number had 
to succumb to the somewhat sudden and 
peremptorily conservative practice then 
so rigidly engrafted on the banking sys- 
tem of the city. But as will be seen in 
the story of later years of the Clearing 
House, any bank with good, sound, if 
not immediately available, resources, 
need have no fear of being pushed to 
the wall through the operation of any 
such peremptory rule, but will, on the 
contrary, receive such timely and judi- 
cious aid from its associates as will pre- 
vent, in times of panic, any disastrous 
or baneful results. 


METHODS AND SYSTEMS. 

The actual business performed by the 
Clearing House arises from the fact that 
every bank included in its membership 
is constantly receiving checks, drafts 
and debit items on other banks which, 
on the conclusion of each day’s business, 
are footed up ina separate account made 
out against the various banks whose 
checks, drafts, etc., have come to hand. 
As each bank performs the like opera- 
tion towards its neighbors, it follows 
that the interchange of accounts enables 
every bank to adjust what balance is 
owing to or by, each of its associates, 
The function of the Clearing House is 
simply to effect that interchange of ac- 
counts with the utmost correctness and 
dispatch and to see that the balances due 
to or by each bank are satisfactorily paid 
over, within the proper and strictly de- 
fined hour each day. How this is done 
and with what celerity and promptitude 
it is completed a brief resume of the 
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system will elucidate. At present the 
associated banks own most suitable and 
commodious Clearing House premises, 
situated at No, 14 Pine street, city, and 
thither each bank sends, shortly before 
ten o'clock every lawful morning, two of 
its clerks, one of whom—called the de- 
livery clerk—distributes the exchanges, 
and the other—called the settling clerk— 
receives the exchanges from the delivery 
clerks. The settling clerk upon entering 
the house, hands the manager a credit 
ticket showing the amount of exchanges 
brought there that day by his bank and 
for which it claims credit. Precisely at 
ten o'clock the manager takes his posi- 
tion on the platform. One of his clerks, 
called the proof clerk, proceeds imme- 
diately to enter the credit tickets on a 
proof-sheet. After the exchanges are 
made each settling clerk sends the result 
of the exchanges on his bank on tickets 
called debit tickets to the proof clerk, who 
enters them also on the proof-sheet, the 
footings of whose columns, both debit 
and credit, must then agree, and, if not, 
a revisal is called for, when the error is 
forthwith bound to be discovered and at 
once recorded by the proof clerk. 

The routine method of making the 
clearings is very simple and expedi- 
tious. The manager, on the smart 
sounding of a gong, surveys the assembly 
and finding every bank represented at 
its desk by its two clerks, motions for a 
second stroke upon the gong. Immedi- 
ately upon the second sound, the clear- 
ing begins. Each delivery clerk ad- 
vances to the next bank’s desk, at which 
he delivers the exchanges and a receipt 
list to the settling clerk there, who upon 
taking possession of the exchanges, 
signs the receipt list and enters the 
amount opposite the name of the bank 
on his settling sheet, from whom he has 
just received it. The delivery clerk pro- 
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ceeds to the remaining desks in succes~ 
sion, and thus the exchange continues 

until every bank’s desk has been visited 

and the delivery clerk has returned to 

the desk occupied by his bank. While 

he has been making his round, his bank's 

desk has been visited by every other 

delivery clerk, the whole process occu- 
pying a period of about ten minutes, 

In this short time every delivery clerk 

is possessed of his parcel of lists, each 

receipted by the proper settling clerk of 
the bank to which it applies, showing 
that all the checks, drafts, etc., brought 

to the Clearing House that morning by 
the delivery clerk have been faith- 
fully delivered by him. Then he takes 
possession of the exchanges left by the 
other banks at his desk, compares them 

with the settling clerk’s sheet, and if 
correct, takes them at once to his bank, 
The settling clerk remains. He foots 
up his settling sheet, showing the total 
debits he has received from the various 
banks, which total he enters on a debit 
ticket and forwards it to the proof clerk 
on the platform, He also enters on that 
debit ticket the total amount of credits 
his bank brought to the Clearing House 
in the morning, and the difference be- 
tween these totals shows the amount his 
bank has to receive from, or pay into, the 
Clearing House for that day. The totals 
on the debit tickets are entered on the 
proof-sheet by the proof clerk as he re- 
ceives them, and while the entries oppo- 
site each bank’s name show it to be a 
debtor or a creditor for the day, the to- 
tal footings should correspond, alike in 
amounts brought, the amounts received 
and the various balances. 

The precautions adopted in practice to 
prevent error, are various and mere 
matters of detail which the necessarily 
limited extent of this article is unable to 
cover; suffice it to say, that although 
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the time allowed is three-quarters of an 
hour, yet generally within thirty min- 
utes proof has been struck and the dif- 
ferences officially announced. A scale 
of fines, however, ranging from one to 
three dollars, is instituted for various 
shortcomings and offences, and in such 
of these as prevent discovery of errors at 
the hour ot 11:15 the fines are doubled 
and at 12 M. quadrupled. 

The exchanges having all been com- 
pleted and verified, the amounts due by 
each debtor bank to the Clearing House 
as shown by the left-hand column of the 
proof-sheet, must be paid betore 1:30 
P. M. in goid, or as after stated, to 
the Clearing House manager, who gives 
aformal receipt therefor. At 1:30 P. 
M. (or as soon as proof is made of the 
balances paid in by the debit banks) the 
creditor bank receives the balances due 
them and by 3 P. M. the settlements are 
all completed. It is only for a period 


averaging not perhaps much over two 
hours daily that the Clearing House has 
any actual money in its possession, and 
then simply as trustee, receiving from 
one of its members, to pay over to an- 
other. 


In case of default on the part of any 
bank to pay its debit balance, reclama- 
tion drafts are drawn by the manager 
upon. the banks who created such in- 
debtedness in proportion to their amount 
of said debt. Regarding the method of 
payment of these debit balances, this 
was done up to 1888,either in gold, or 
by certificates of deposit of which there 
were two kinds, namely,—certificates is- 
sued by agreement with the Bank of 
America against gold deposits made 
with it and U.’S. Treasury certificates 
(Act of June, 1872), In October, 1888, 
however, the Secretary of the Treasury 
consented to the issue of certificates pay- 
able in gold coin to the order of any 


Io! 


bank depositing gold coin, which certifi- 
cates the association accepted in place 
of actual specie, and made them avail- 
able as a medium for the settlement of 
balances, superseding the certificates al- 
ready referred to. These new certificates 
known in the treasury department as the 
‘* series of 1888 " soon reached the amount 
of forty million dollars,a sum sufficient to 
enable the settlements to be made prin- 
cipally in that medium by mere special 
indorsement, thus saving the great risk 
of the movement of coin. These certifi- 
cates are issued in amounts of $5,000 
and $10,000 at the option of the deposi- 
tory bank. When first paid into the 
clearing house they are indorsed by the 
bank to whom issued and stamped 
‘*payable to any bank member of the 
-association.”” They are valid only in 
clearing house settlements or directly 
between the associated banks, and in 
case of national banks are counted as 
part of their legal reserve with the cori- 
sent of the Comptroller of the Currency, 
as they actually represent United States 
gold coin. By the rules at present in 
operation, the return of checks or drafts 
for informality, not good, mis-sent, 
_guarantee of indorsement, or for any 
other cause, are to be made before three 
o’clock the same day direct to the bank 
from whom they were received. Re- 
clamation for errors of any kind in 
packages of legal tender notes received 
from the clearing house in settlement of 
balances should be made in the same 
way before one o'clock on the following 
day and claims for missing items in an 
exchange must be made at once. 
CONSTITUTION. 

Before proceeding to notice the pro- 
gress made by the Clearing House Asso- 
ciation since its origin, we shall note the 
principal or vital parts of its constitution 
in so far as these have not been already de- 
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tailed. Section 2, while explaining that the 
object of the association shall be the ef- 
fecting at one place of the severa! 
exchanges of the associated banks and 
the payment of the balances, provides 
that the association shall not be respon- 
sible in any way in regard thereto,except 
so far as such balances shall be actually 
paid into the hands of the manager. 
The responsibility of the association is 
strictly limited to the faithful distribu- 
tion by the manager among the creditor 
banks, for the time being, of the sums 
actually received by him, and should 
any loss occur while the balances are in 
the manager’s custody they shall be 
borne fro rata by the associated banks, 
Section 8 provides for the election by 
ballot at every annual meeting, of a 
standing committee of five bank officers 
to be called the Clearing House Com- 
mittee who in addition to its general 
duties of supervising clearing house af- 
fairs, and taking charge of its funds is 
specially empowered by resolution 
passed June 4, 1884, ‘‘ whenever it shall 
consider it for the interest of the asso- 
ciation, to examine any bank member of 
the association and to require from any 


member securities of such an amount. 


and character as said committee may 
deem sufficient for the protection of the 
balances resulting from the exchanges 
of the clearing house.” By an amend- 
ment to section 15 passed on same date 
it is provided, ‘‘in case of the refusal 
or inability of any bank to promptly re- 
fund to the bank presenting checks, 
drafts or other items returned as ‘not 
good’ the bank holding them may re- 
port to the manager the amount of the 
same, and it shall be the manager’s 
duty with the approval of the clearing 
house committee to take from the settling 
sheet of both banks the amount of such 


checks, drafts or other items so re- 
‘ 
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ported, and to re-adjust the clearing 
house statement and declare the cor- 
rected balance in conformity with the 
change so made, provided that such re- 
port shall be given to the manager 
before one o'clock of the same day.” 
Section 16 provides that ‘‘every bank 
member of the Clearing House Associa- 
tion shall furnish a weekly statement of 
its condition to the manager for publi- 
cation showing the average amount of 
(1) loans and discounts (2) specie (3) 
legal tender notes (4) circulation (5) de- 
posits. The remaining rules with sub- 
sequent amendments provide inter alia 
for the admission, expulsion or suspen- 
sion of members, appointment of stand- 
committees on conferences, nominations, 
admissions and arbitration, with regula- 
tions for clearings of banks outs:de the 
association, appointment of officers, etc. 


RISE AND PROGRESS, 


The fifty-five banks united in the 
association on October 3, 1853, had an 
aggregate capital of $47,000,000, but 
by the end of September, 1854, the 
number had fallen to 50 members and 
this number still farther fell in 1858 to 
46 members, from which it has grad- 
ually increased until at the present time 
with the recent admission of several 
new corporations the membership has 
reached 63 representing an aggre- 
gate capital of $60,772,000. During 
the 38 years of its operations, which will 
be completed in a few weeks, the clear- 
ing house returns from present indica- 
tions will show total transactions since 
October 11, 1853, of about nine hundred 
and ninety billion dollars, with ex- 
changes of nine hundred and fifty bil- 
lions, involving the payment of net 
balances of nearly forty-three billion 
dollars. The average daily exchanges 
have increased from nineteen million 
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dollars in 1854 to over one hundred and 
fifteen millions at the present time, while 
the average daily balances paid over 
have correspondingly increased from 
nine hundred and eighty-eight thousand 
to about six million dollars. The enor- 
mous magnitude of these figures is 
scarcely capable of comprehension, but 
a simple caiculation of the manager, 
Mr. W. A. Camp, will convey, perhaps, 
an idea of the amount. Mr. Camp 
says: ‘‘If Adam, when he was created, 
according to bible history (say 5891 
years ago), had lived to the present 
time, and had continuously, night and 
day, counted every minute of the time 
down to the present hour, August 15, 
1891, he must have counted at the rate 
of over 109 per minute to have aggre- 
gated the above amount.” 

A vitally important function of the as- 
sociation is the protection and support 
of its members in times of commer- 


cial distress or financial panic, when 
it happens that some are unable to 
promptly liquidate their daily balances. 


In such circumstances the clearing 
house has nobly come to the rescue and 
saved not only the interests of many a 
sound and prosperous associate, tem- 
porarily embarrassed, but has at the same 
time guarded the national honor and 
protected the commercial reputation of 
the country by granting, against the de- 
posit with the committee of approved 
collateral, certificates of such amount 
not exceeding a certain stated per cent- 
age of the face value of such collateral, 
as the loan committee in consultation 
with the executive may decide. These 
certificates are issued in convenient 
amounts from $5,000 upwards and are 
available only in payment of clearing 
house balances and have been used on 
four occasions as follows: $22,585,000 
issued in 1862; $20,720,000 in 1873; 
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$21,885,000 in 1884; and $15,205,000 in 
1890. Out ot this $80,000,000 odds, not 
one cent was lost, or is out standing at this 
hour,and it is impossible to estimate the 
debt of gratitude due to the committees, 
who in times of peril have calmly and 
wisely guided private and national in- 
terests into security and safety. Their 
instructions have at all times been effi- 
ciently carried out by Mr. W. A. Camp, 
the veteran manager, who has been over 
thirty-two years at his post of duty, 
where he is ably supported by the genial 
assistant manager, Mr. Wm. Sherer, 
who was appointed in 1888, after nearly 
26 years service in the U. S. Sub Treas- 
ury in New York City, officiating for the 
last six, as cashier. 

Such, then, is the extent of the huge 
volume of business conducted by this 
highly indispensible institution. and 
although we admit that its transactions 
are stupendous, we cannot at same time 
say that its functions and powers are 
incapable of some amendment and im- 
provement, particularly in the direction 
of greater protection to members who 
on the one hand may be the recipients 
on a day’s clearings, of undesirable 
paper or to those, on the other hand, 
who give up and part with valuable 
drafts and other items in the course of 
exchange through the clearing house, to 
some unfortunate associate whose doors 
may be closed or whose affairs may be in 
the hands of the official examiners ere 
business closes forthe day. Nomore in- 
teresting subject can,we think, be found 
for practical and legal research and com- 
ment than the question of the rights 
and remedies of banks sending checks, 
drafts, etc. through the clearing house 
or receiving same therefrom. In suc- 
ceeding issues of this JouURNAL we shall 
treat of this subject, and if in the course 
of our investigations we can secure and 
rivet the attention not only of our New 
York banking friends but of others 
throughout the states, it will perhaps 
tend to produce the reform and improve- 
ment so much desired. 
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THE PACIFIC BANK VORTEX. 


ITH the third installment of cases 
growing out of the failure of the 
Pacific National Bank of Boston early 
in the ’80s, it may prove of interest, es- 
pecially to cautious stockholders, or 
those contemplating the acquirement of 
stock, to review the facts and group the 
points decided in this celebrated series 
of cases, involving many questions aris- 
ing in the relation of stockholder and 
bank. It is safe to say that since the 
enactment of the national bank act, no 
instance of bank failure has occurred 
under its provisions which has resulted 
so disastrously to individual stockhold- 
ers, and the experiences disclosed may 
be profitably reviewed as illustrating the 
possibilities of peril growing out of that 
relation, and putting the stockholder on 
his guard against any repetition of the 
peculiar and excessive liability there im- 
posed, if such a repetition were, in any 
event, within the range of probability. 
The Pacific National Bank was organ- 
ized and located in Boston in October, 
1877. Its capital was $500,000 paid in 
cash, with a right under its articles to 
increase to $1.000,000. Thus matters 
stood until September 13, 1881, when at 
a meeting of the directors held in Boston 
it was 


“ Voted that the capital of this bank be increased to 
one million dollars, and that stockholders of this date 
have the right to take the new stock at par in equal 
amounts to that now held by them.” 


Notice of this vote was sent to each 
stockholder of the bank, and with im- 
plicit confidence in the stability of the 
institution, and under the belief, evi- 
dently, that stock in this bank was a 
paying investment and the opportunity 
to acquire it at par a valuable privilege, 
responses from the stockholders were 


prompt and abundant. No formal sub- 
scription paper was opened. Some 
stockholders signified their assent on 
the notice which they had received. 
Others went to the bank, like lambs to 
the slaughter, and paid the money for 
stock in the proposed increase, taking 
printed receipts prepared for that pur- 
pose. On and prior to October 1, 1881, 
$330, 100 had been paid in for new stock, 
and subsequently additional payments 
were made up to November 15, 1881, the 
amount then aggregating $461,300. Cer- 
tificates for the new stock were issued 
on and after October 1, 1881, as called 
for, nearly all being delivered. 

But in the middle of November, 1881, 
the process of subscribing for new stock 
abruptly stopped. Like a thunderbolt 
from a clear sky must have come the 
announcement to the subscribing stock- 
holders on November 18, 1881, that the 
bank was insolvent, had suspended pay- 
ment and closed its doors; and that the 
comptroller of the currency had placed 
a national bank examiner in charge. 

Yet, it would seem, hope was not 
abandoned. A committee of directors 
went to Washington in 1881 and had an 
interview with the comptroller of the 
currency in relation to the affairs of the 
bank, The subject of the vote to in- 
crease the capital and the fact that the 
tull amount of the increase had not been 
paid in was talked over. From the sub- 
sequent resolutions and proceedings of 
record it appears that the idea was to 
have the bank resume business by the 
payment in of additional capital and not 
be wound up. The scheme outlined 
was to reduce the prospective million 
dollar capital to the amount actually 
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paid in, and fix it at that figure; then to 
assess the entire capital 100 per cent. and 
continue business. In pursuance of the 
interview at Washington, the directors 
on December 13, 1881, passed the follow- 
ing vote: 


Voted, That whereas it was voted by this board on 
the thirteenth day of September last that the capital of 
this bank be increased to one million dollars, and that 
stockholders of this date have the right to take the new 
stock at par in equal amount to that held by them; and 
whereas the stockholders were duly notified of said 
vote, and also that subscriptions to the new stock 
would be payable October 1; and whereas $461,300 of 
said new stock has been taken and paid in; and where- 
as $38,700 thereof has not been taken and paid in; 

Voted, That said $38,700 of said stock be and hereby 
is, cancelled and deducted from said capital stock of 
$1,000,000 and that the paid-up capital stock of this 
association amounts to $961,300. 

Voted, That the comptroller of the currency be noti- 
fied that the capital of this association has been in- 
creased in the sum of $461,300 and that the whole 
amount of said increase has been paid in as part of the 
capital of this association, and that he be requested to 
issue his certificate of said increase to this association 
according to law. 


On the following day, December 14, 
the directors adopted certain resolutions 
to the effect that the interests of both 
creditors and stockholders required the 
early reorganization of the bank, and 
that the comptroller of the currency be 
requested to authorize the stockholders 
to levy an assessment of roo per cent. 
upon the par value of the capital of 
$961, 300. 

On December 16, 1881, the comp- 
troller of the currency issued two docu- 
ments. 


1. Accertificate that the capital stock of the 
Pacific National Bank had been increased in the 
sum of $461,300; that the increase had been paid 
in, and that it was approved. 

2. A notice under the provisions of section 
5,205 of the Revised Statutes that the entire 
capital of the Pacific Bank, $961,300, having 
been lost, the oank must pay the deficiency by 
an assessment of [00 per cent. upon its share- 
holders, pro rata, in default of which, after three 
months, a receiver would be appointed. 


On the roth of January, 1882, the an- 
nual meeting of the stockholders was 
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held pursuant to call. The examiner 
made a report of condition, a board of 
directors was chosen, prior proceedings 
were stated and discussed, and after full 
discussion the following vote was adopt- 
ed by stock vote, 5494 shares in favor 
and 55 shares against. 


Voted, In accordance with the notice of the comp- 
troller of the currency, dated December 16, 1881, there 
be, and hereby is, laid an assessment of 100 per cent. 
upon the shareholders of the Pacific National Bank of 
Boston, Mass. fro rata for the amount of capital stock 
of said bank held by each shareholder. 

Voted, That the board of directors notify each share- 
holder of said assessment and collect the same forth- 
with. 

Notice of this vote was sent to the 
stockholders, and the amount paid in by 
the stockholders on this assessment was 
$742,800 prior to May 20, 1882. On 
March 18, 1882, by permission of the 
comptroller, on representations of sol- 
vency, the directors took possession of 
the assets, opened the bank’s doors and 
conducted a general banking business, 
so continuing until May 20, 1882, when 
by vote of the directors, the business 
was closed and a receiver appointed by 
the comptroller of the currency. Not- 
withstanding the contributions of new 
capital, it was found that the liabilities, 
exclusive of capital stock, were over 
$2,500,000, and the assets worth about 
$500,000. No traud or bad faith was 
found on the part of directors or comp- 
troller. During the period between 
March 18 and May 20, 1882, the liabili- 
ties were considerably reduced, and no 
new losses were incurred. On the 27th 
of November, 1882, the comptroller of 
the currency ordered an assessment of 
100 per cent. on the capital stock under 
section 5151 for the purpose of enforcing 
the individual liability of the stock- 
holders. 

This relation of the circumstances and 
occurrences connected with the affairs 
of this unfortunate bank presents a pic- 
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ture unique in the history of banking. 
It seems strange that a bank so hope- 
dessly insolvent could command such 
faith that many stockholders, right on 
the brink of insolvency, would think it 
a privilege to double their holdings; 
and then after the fact of insolvency be- 
came known, would voluntarily vote an 
assessment of 100 per cent. on the entire 
capital, in the hope and belief that the 
institution might once again be set 
on its feet. But the fact was, the cor- 
poration was too far gone to be resur- 
rected and the inevitable came; and 
with it a second assessment of 100 per 
cent. this time by direction of the comp- 
troller in enforcing the individual liabil- 
ity of stockholders. 

The various cases which have come up 
to the supreme court for review, present- 
ing instances where some of the unfortu- 
nate stockholders have sought to shield 
themselves from liability, involve many 
interesting and instructive features, 
From them, national bank stockholders 
may learn when they assume the status 
of a stockholder, and when that status 
and liability is at an end; they may gain 
some useful information relative to the 
increase of a bank’s capital and the as- 
sessment on shares; and they may also 
see, as will be shown more clearly later 
on, the utter helplessness under certain 
circumstances of a minority stockholder, 
who scenting the danger al.ead wants to 
withdraw, but is nevertheless bound by 
the mad action of the governing body. 

The first case which came, before the 
supreme court of the United States 
growing out of the failure of the Pacific 
National Bank, was Delano v. Butler, 
which will be found reported in 118 U. 
S. 634. Delano was a citizen of Bath, 
Maine, and owned thirty shares of the 
bank’s stock. When the vote to in- 
crease was made, he subscribed and 
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paid for thirty additional shares, and 
subsequently, in October, 1881, took 
out a certificate of stock for it, suppos- 
ing the whole $500. 000 increase of cap. 
ital had been taken and paid in. He 
did not attend the stockholders’ meeting 
in January, 1882, at which time the 
bank was in the hands of the examiner, 
but subsequently received notice of the 
assessment of roo percent. He there. 
upon consulted with another shareholder 
and director, and upon the assurance 
that if he paid this, there could be no 
further assessment made on his stock, 
he paid $6,000, being 100 per cent. on 
sixty shares of stock, thirty original and 
thirty increased. Thereafter a receiver 
was appointed, and Delano being sued 
for a second assessment of 100 per cent. 
brought a bill in equity to restrain the 
prosecution of the action. 

In Delano’s case the supreme court 
decided that the increase of the capital 
stock to $961,300 was valid; that De- 
lano’s paid subsciption to a proposed 
increase of $500,000 bound him to ac- 
cept the reduced amount, for—without 
deciding the point whether the accept- 
ance of his certificate before the final 
action of the association and comp- 
troller in fixing the capital at the re- 
duced amount might amount toa waiver 
of his right to insist that he was not 
bound unless the whole amount was 
subscribed and paid—his subsequent 
payment of the assessment was a ratifi- 
cation of the reduction; that the volun- 
tary assessment by the stockholders for 
the purpose of restoring their lost cap- 
ital under § 5205 was not the assessment 
contemplated by § 5151 to enforce the 
individual liability of stockholders; and 


that there was no ground of equitable. 


relief upon which the payment of the 
100 per cent. assessment at the call of 
the stockholders might be applied in 
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‘satisfaction of the second assessment re- 
quired by § 5151 of the statute. 

Mr. Delano, consequently, was ad- 
judged the owner of sixty shares, and 
liable for the comptroller’s assessment 
of 100 per-cent. thereon, notwithstand- 
ing his previous payment of an assess- 
ment of like amount in pursuance of the 
vote of stockholders. 

Four other stockholder’s cases, in- 
cluding those of two savings banks, 
depended upon the same facts as the 
Delano case, and were governed by the 
same decision. Ina fifth case, Whitney 
v. Butler, decided at the same time, (118 
U. S. 655) the stockholder escaped lia- 
bility. Having sold her stock and the 


certificate having been delivered to the 
president with power of attorney and 
direction to transfer, the liability as a 
stockholder was held to be at an end, 
although the stock had not been actually 
transferred on the books at the time the 


bank ceased business. 

The above comprised the first series 
of cases which came before the supreme 
court growing out of the bank’s affairs. 
Subsequently the case of Aspinwall v. 
Butler, 133 U. S. 595, came’ before the 
court for review. Aspinwall held fitty 
shares in the Pacific Bank as guardian 
and trustee, and on October ist, 1881, 
paid $5,000 and received a receipt for 
fifty new shares; and on November 5 
received his certificate. When the ex- 
aminer was placed in charge of the bank 
on November 18, 1881, because of in- 
solvency, Aspinwall wisely made up his 
mind that it was not prudent to go fur- 
ther. Accordingly,—and differing from 
Delano—he attended the stockholders’ 
meeting in January, 1882, after the sus- 
pension, and as the representative of 50 
shares, voted in the negative on the 
question of the assessment—expressly 
Stating that he voted as the holder of 
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the old 50 shares, and did not vote or in 
any way act as the holder of the new 
stock, and did not consider himself a 
holder in the alleged increase. The su- 
preme court, however, held the case 
governed by the Delano judgment, and 
held the repudiation of the new stock by 
Aspinwall, and his subsequent dissenting 
action, made no difference in his liability. 
In Delano’s case, it will be remembered, 
the court, while holding the increase of 
capital valid, passed over the question 
whether Delano had the right to insist 
that the whole amount of $500,000 
should be subscribed as a condition pre- 
cedent to his obligation to take the new 
stock, because in any event, Delanos 
subsequent action in paying an assess- 
ment of 100 per cent. on his increased, 
as well as his original, stock, wasa rati- 
fication of the fixing of the capital at the 
reduced amount. But in Aspinwall’s 
case there was no such ratification. He 
had had enough and wanted to quit. He 
was a dissenter and objector to perfect- 
ing the increase of capital, and to voting 
an assessment enabling the bank to re- 
sume. His case, therefore, squarely 
presented the question whether his sub- 
scription was upon condition that the 
whole increase should be subscribed. 
The court thereupon held the validity of 
the increased capital was not affected 
because the whole $500,000 was not 
subscribed; that the proceedings by 
which the reduced capital was fixed 
being regular, the law did not attach to 
the subscription a condition that it would 
be void if the whole increase be not sub- 
scribed, although it admitted that there 
might be cases in which equity would 
interfere to protect the subscriber in case 
of material deficiency. Referring to 
Rev. Stat. § 5142, providing that no in- 
crease shall be valid until the whole 
amount of the increase shall be paid in 
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and the comptroller notified and his 
consent obtained, the court held the 
provision was intended to secure the 
actual cash payment of subscriptions 
and prevent watering of stock; but not 
to invalidate dona-fide subscriptions ac- 
tually made and paid. Aspinwall was 
therefore adjudged a holder of the in- 
creased stock, and liable under section 
5151 to pay an amount equal to his full 
holding of stock. 

The third of the series of cases arising 
out of the failure of the Pacific Bank has 
now been deciced by the supreme court, 
and will be found published herein. 
Pacific National Bank v. Eaton. \n the De- 
lano class of cases, new stock was taken, 
and an assessment voluntarily voted on 
it was paid. In the Aspinwall case, the 
new stockwas takenbut it was repudiated. 
The liability in both as holders of in- 
creased stock, was adjudged. The 
present case differs in that, while new 
stock was paid for and a receipt taken, 
the certificate was never delivered; and 
like the Aspinwall, the subscription was 
repudiated. The only new question it 
presents is whether, the certificate never 
having been delivered, the subscriber 
can beheld asastockholder. The court 
holds, yes; the non-delivery made no 
difference ; and Mary J. Eaton disappears 
in the maelstrom of liability which has 
already engulfed her predecessors, De- 
lano and Aspinwall. 

Such being the result of the cases, it 
may be of interest, before closing this 
review, to bring to light some of the 
reasons which led to the conclusion that 
the increase of capital, perfected after 
the bank was insolvent and in the hands 
of an examiner, was nevertheless valid 
and binding on the subscribers thereto. 
Section 5142 of the Revised Statutes, 
providing for increase of capital, reads 
as follows: 
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Any association formed under this title may, by its 
articles of association, provide for an increase of its 
capital trom time to time, as may be deemed exped- 
ient, subject to the limitations of this title. But the 
maximum of such increase to be provided in the ar. 
ticles of association shall be determined by the comp- 
troller of the currency; and no increase of capital 
shall be valid until the whole amount of such increase 
is paid in and notice thereof has been transmitted to 
the comptroller of the currency ani his certificate ob- 
tained specifying the amount of such _ increase 
of capital stock, with his approval thereof, and that it 
has been duly paid in as part of the capital of such as- 
sociation. 


The articles of association of the Pa- 
cific National Bank empowered its di- 
rectors to provide for an increase of cap- 
ital and regulated the manner in which 
the increase should be made. The sub- 
scriptions, it will be remembered, to the 
extent of $461,300 out of $500,000 pro- 
posed, were made prior to the closing of 
the bank, while the vote of the directors 
fixing the increased capital at the re- 
duced amount, and the approval of the 
comptroller, were subsequent. Discuss- 
ing the validity of the increase under § 
5142, three things, said the court, must 
concur to make it valid. (1) The asso- 
ciation in the mode pointed out in its 
articles, and not in excess of the maxi- 
mum provided, shall assent to an in- 
creased amount; (2) the whole amount 
of the proposed increase shall be paid 
in as part of the capital; and (3) the 
comptroller, by his certificate specifying 
the amount of increase, shall approve 
thereof and certify to the fact of its pay- 
ment, 

The court points out that the associa- 
tion did, in fact, finally assent to an 
increase limited to $461,300; that 
amount was paid in as capital and the 
comptroller, by his certificate, approved 
of the increase, and certified to its pay- 
ment; hence the proceedings resulting 
in the increase were valid and all the 
requisitions of the statute were com- 
plied with. And, says the court, ‘‘ the 
circumstance that the original proposal 


> © 6 © 


I 
i 
i 
t 
I 
< 
I 





THE BANKING 


was for an increase of $500,000 subse- 
quently reduced to the amount actually 
paid in, does not seem to affect the 
question, for the amount of the increase 
within the maximum was always sub- 
ject to the discretionary power of the 
association itself, exerted in accordance 
with its articles of association, and to 
the approval and confirmation of the 
comptroller of the currency.” 

The criticism which the layman, or 
practical man of business, will make 
upon this decision upholding the valid- 
ity of the increase of the capital stock of 
this bank under the circumstances dis- 
closed, and his argument against the 
conclusion reached, will run somewhat 
as follows: Conceding the question, so 
far as the reduced amount is concerned, 
how can an increase of capital, although 
initiated by subscription prior to clos- 
ing, yet not perfected until after the 
bank has stopped payment, be held 


binding on the subscribers as a valid in- 


crease? While the court follows the 
letter of the law, does it not ignore its 
spirit, which is that the bank must be a 
going concern at the time the increase 
is perfected, and the increase authorized 
to meet the demands of active business? 
To what end shall wind be pumped into 
a corpse? Here before there is any 
valid increase, by the necessary action 
of the comptroller, the occasion for the 
increase has ceased to exist. A dead 
man cannot take unto himself a wife, 
and no ceremony of marriage pro- 
nounced over the dead body, and issu- 
ance of a marriage certificate, can give 
a woman the status of wife. Equally no 
ceremony of the comptroller of the cur- 
rency and issuance of a certificate, can 
add to the capital of a corporation, 
when at the time these functions are 
performed, there is no corporation in 
existence, such as the law contemplates 
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—no corporation engaged in active 
business capable of using the capital to 
meet the demands of trade. 

The supreme court answers an argu- 
ment of this character by the following 
reasons, set forth in the Delano case: 


This conclusion (that Delano is bound for the in- 
creased stock) is not weakened by the suggcstion, 
made in argument, that these proceedings of the bank 
took place during the period when its affairs were 
under the supervision of the comptroller of the cur- 
rency, acting through the examiner. Notwithstand- 
ing the supervision of its business while under his 
control, the association continued its corporate exist- 
ence, and was competent to exercise corporate func- 
tions. The increase of its capital, the vote of the 
assessment for the purpose of restoring what had been 
lost, and the acceptance of the alternative proposed 
by the comptroller of the currency to avoid going into 
liquidation, were all exertions of corporate powers, 
which, under the circumstances, the statute expressly 
contemplated and authorized. It is therefore not at 
all to the point that its assets and affairs were subject 
to the supervision of the bank examiner, 


And continuing: 


Nor is the conclusion affected by the other consider- 
ation, also urged in argument, that the attempt to 
revive the business of the bank by means of the 
assessment proved unsuccessful and abortive. The 
association, through its directors and stockholders, 
undertook the task, and entered upon its accomplish- 
ment, and in doing so materially changed its relations 
to its creditors. The failure to prosecute its business 
successfully certainly cannot have the operation now 
claimed for it, of making illegal all that was done in 
the prosecution of the experiment. The hazard of 
failure must be presumed to have been in the contem- 
plation of the stockholders when they consented to 
the risk, and the consequences of failure cannot now 
be shifted from themselves to their creditors. 


But the wise and obstinate layman 
will reply: This reasoning does not con- 
vince me. I am confining my remarks 
to the validity of the increase of capital. 
I will not discuss the subsequent assess- 
ment; and I bear in mind that the di- 
rectors and majority stockholders were 
willing that the stock should be in- 
creased, and ratified the purported 
increase by subsequent vote. Yet, I 
still maintain the corporation was not in 
condition to permit of the perfecting of 
the increase, and that it should not be 
held valid. The court says the corpora- 
tion, while in the examiner’s charge, 
**continued its corporate existence anc 
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was competent to exercise corporate 
functions, and the increase of the cap- 
ital was an exertion of corporate power 
‘‘which under the circumsgances the 
statute expressly contemplated and au- 
thorized.” I confess a total failure to 
see where the statute expressly author- 
ized and contemplated an increase of 
capital under the circumstances of this 
case. As before contended, the spirit 
of the statute contemplates an active, 
going bank, making loans and dis- 
counts, receiving deposits, carrying on 
a general banking business with an ex- 
isting capital, to which an increase is 
needed. But here, there was no going 
bank, but an insolvent, collapsed insti- 
tution, its capital gone and its assets 
depleted, not in the possession or con- 
trol of its owners, but of the govern- 
ment. Did the increase of its capital, 
under such circumstances, constitute 
one of the powers left it? Not in the 


spirit of the law. This may be estab- 


lished from the wording of the statute 
alone, which provides for an increase ot 
capital. An increase of capital neces- 
sarily implies an existing basis of 
capital, to be added to. There must be 
an existing capital or there can be no 
increase. Here there was no existing 
capital whatever, but a heavy deficiency 
and this was known before the increase 
was pertected. Proof is afforded by the 
documents simultaneously issued by the 
comptroller. Onea certificate approv- 
ing of the increase; the other, a notice 
stating that the entire capital—original 
and increased—having been lost, as- 
sessment must be levied to replenish it. 
If the entire capital was lost at the time 
of approval of the increase, there could 
have been no existing capital to furnish 
a basis for increase; consequently no 
valid increase under the provisions of 
the act. How then could this capture 
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of the funds of subscribers to an in. 
crease that was impossible of perform. 
ance, under the form, but not the sub- 
stantial authorization, ot the law pro- 
viding for an increase, be judicially 
sanctioned, and the subscribers held, by 
the post mortem proceedings, to be con- 
stituted stockholders and liable as such? 
Does the law contemplate that when a 
national bank is in a state of insolvency, 
although its directors and stockholders 
are willing and anxious to resume, that 
its funds can be repleted by the perfec- 
tion of a proposed increase of capital, 
which had been inaugurated, but not 
completed, at the time of failure? Can 
the provisions of law providing for in- 
crease, be availed of under such circum- 
stances? Another section of the national 
bank act (5205, Rev. Stat.) provides a 
course of proceeding where the capital 
has been impaired or lost, by notice 
from the comptroller and assessment on 
shares. This section provides the 
method of making good the deficiency 
in order to obviate a receiver and enable 
the bank to resume. On what theory, 
therefore, can section 5151, providing 
for an increase of capital, and contem- 
plating a going, active bank, be held 
complied with by the proceedings in 
this case and a valid increase perfected, 
when in truth and in fact the bank at 
the time the increase was perfected was 
hopelessly insolvent and the money con- 
tributed, did not go to increase any 
capital, but was applied to lessen the 
deficiency of assets, the subscribers, 
notwithstanding, being held owners of 
increased stock, and liable thereupon 
for the bank’s debts. 

It would seem that neither the neces- 
sity that the money should be paid in, 
the willingness of the stockholders that 
the proceedings should be regarded a 
valid increase, nor their action under 
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that belief, could be held sufficient to 
constitute a valid increase of stock, and 
the holders liable thereunder, where it 
clearly appears that in spirit the law 

. does not provide for an increase of capi- 
tal of a failed bank, and in fact, no act- 
ual capital existed to form the basis for 
an increase. 

The discussion will not be prolonged 
and it will be left to the reader to judge 
whether laymen or court has the best of 
the argument. The point has been de- 
cided by the supreme court that the in- 
crease of capital, under the circumstances 
was according to law, valid and binding; 
and it being in accordance with the 
wishes of directors and a majority of the 
stockholders, the hardship of the exces- 
sive liability imposed upon them is 
modified by that fact. But so far as 
concerns the cases of Aspinwall, Eaton 
and any other of the minority stock- 
holders who originally subscribed to an 


increase, but after the closing of the 
bank and possession of the examiner, 


objected to further proceedings, the 
case is very severe. They were held as 
in a vise and could not withdraw. Had 
the directors and other stockholders 
been as wise as they, the proposed in- 
crease would not have been assented to, 
the comptroller deprived of the oppor- 
tunity to approve, and their liability 
would have existed only upon the orig- 
inal stock. But, notwithstanding their 
adverse action they were, like the cool- 
headed man caught in the frantic rush 
from fire in a theatre, helplessly carried 
along with the mad tide, to destruc- 
tion. The case of this Pacific Bank fail- 
ure and the losses of the stockholders, 
may be profitably reviewed as an illus- 
tration of the perilous helplessness in 
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which minority stockholders may some- 
times find themselves, and as an experi- 
ence worthy of remembrance. After 
the suspension and appointment of an 
examiner in charge, could the stock- 
holders have made a valid transfer of 
their stock and thus escaped liability ? 
If a transfer of shares would not 
have been effectual, how could the per- 
fection of an issue of new shares, to in- 
crease their liability be lawfully made? 

In closing, it may be well to note the 
change in the law relating to the in- 
crease of capital stock of national banks. 
By act approved May 1, 1886, 


Any national banking association may, with the 
approval of the comptroller of the currency, by vote 
of shareholders owning two-thirds of the stock of 
such association, increase it; capital stock in accord- 
ance with existing laws to any sum approved by the 
said comptroller, notwithstanding the limit fixed in 
its original articles of association and determined by 
said comptrolier; and no increase of the capital stock 
of any national banking association either within or 
beyond the limit fixed in its original articles of asso- 
ciation shall be made except in the manner herein 
provided. 

This section supersedes the provision 
usually contained in the articles of asso- 
ciation of national banks previously or- 
ganized that the capital, within the 
limit authorized, may be increased by 
the directors; and also supersedes the 
provision fixing the amount of author- 
ized capital. It will be seen that now, 
to increase the stock, it requires a two- 
thirds vote of the shares, and the in- 
crease may be made to any amount, 
subject only to the comptrolier’s ap- 
proval. Section 5142 and this provision 
must be read together. The former 
section is modified; but the law remains 
that no increase shall be valid until the 
whole amount has been paid in, the 
comptroller notified, and his certificate 
of amount and approval given. 
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LEGAL DECISIONS. 


NATIONAL BANK—SUBSCRIP- 
TION TO STOCK—WHEN POSI- 
TION OF STOCKHOLDER 
CREATED. 


U. S. Supreme Court, May 25, 1891. 


Paciric NATIONAL BANK oF BOosTON v. 
EATON. 


1. Where a subscriber for a proposed increase in the 
capital stock of a national bank pays and receives a 
receipt therefor, and is entered on the stock books as 
a stockholder, she becomes a stockholder, though her 
certificate of stock, which was made out for her when 
she should call for it, was not called for or sent to her. 

2. Her position is not affected by the fact that sub- 
sequently thereto, by due proceedings but unknown 
to her, the amount of the proposed increase is re- 
duced. 

Reversing 10 N. E. Rep. 844. 


In error to the supreme judicial court 
of the state of Massachusetts. 
A. A. Ranney, for plaintiff in error. 


J. H. Benton, Jr., for defendant in 
error. 


BraD.ey, J. This case belongs to the 
same group as Delano v. Builer, 118 U. 
S. 634, 7 Sup. Ct. Rep. 39, and Aspin- 
wall v. Butler, 133 U. S. 597, 10 Sup. 


Ct. Rep. 417. It relates to certain 
shares of the increased stock of the Pa- 
cific National Bank of Boston issued in 
September, 1881. The circumstances 
under which said stock was created and 
subscribed are detailed in the reports of 
the cases referred to, and need not be 
repeated here. It will suffice to state 
those which are peculiar to the present 
case, only adverting to such others as 
may be necessary to understand it. On 
September 13, 1881, the capital stock of 
the bank was $500,000, and on that day 
the directors voted that the capital be 
increased to $1,000,000, and that the 


stockholders have the right to take the 
new stock at par, in equal amounts to 
that then held by them. Subscriptions 
to the new stock were payable October 
1, 1881. Mary J. Eaton, the defendant 
in error, having 40 shares (equal to $4,- 
ooo) of the original stock, took her full 
share of the new stock, and paid for it 
September 28, 1881, and received the 
following receipt therefor: 
‘* Pacific National Bank, 
Sep. 28, 
‘* Boston, October Ist, 1881, 
‘*Received of Mary J. Eaton four thousand 
dollars on account of subscription to new stock, 
‘J. M. PETENGILL, Cashier.” 


ae $4,000 


The stockholders of the bank did not 
all avail themselves of the right to take 
new stock, but $461,300 of the $500,000 
were taken and paid in. At the request 
of the directors, and the sanction of a 
large majority of the stockholders, the 
increase of stock was afterward limited 
to the said sum paid in, and approved 
by the comptroller of the currency, who 
made and executed his certificate to that 
effect. Certificates for the new stock 
were made out in a book, with stubs to 
indicate their contents, and were deliv- 
ered to the stockholders as they called 
for them. Such a certificate was made 
out for Miss Eaton, but she never called 
for it, though she was registered in the 
stock register of the bank as owner 
thereof without her knowledge. The 
statement of facts, among other things, 
has the following: 

‘* No certificate of stock in said proposed in- 
crease of capital in the amount of five hundred 
thousand dollars was made by the bank, nor 
was any certificate in said claimed increase of 


four hundred and sixty-one thousand three 
hundred dollars received by or offered to the 
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plaintiff, but when the certificate from the 
comptroller, made December 16th, was received 
by the bank, a certificate of forty shares in said 
claimed increase of four hundred and sixty-one 
thousand three hundred dollars was made by 
the bank, a copy of which is hereto annexed, 
marked ‘C,’ which was never called for, taken 
by, or tendered to the plaintiff, but still remains 
in the certificate book, and she was then regis- 
tered in the stock register of the bank as the 
owner thereof without her knowledge. No 
certificates in said claimed increase were ever 
tendered by the bank to any persons to whom 
they were made, but were delivered to them 
when called for. No communication was made 
to the plaintiff with reference to said vote of the 
directors of December 13th, or change in said 
proposed increase or said certificate of said 
comptroller, or said certificate made to her, and 
she never assented to any change in the pro- 
posed increase in the sum of $500,000.” 


On the roth of January, 1882, there 
was held an annual meeting of the 
stockholders of the bank for the election 
of directors and other business, at which 
it was voted, in accordance with an 
order from the comptroller of the cur- 
rency, made under section 5205 of ‘the 
Revised Statutes, to make an assessment 
ot 100 per cent. upon the shareholders 
of the bank, fro rata for the amount of 
capital stock held by each: the vote 
being 5,495 shares for the assessment, 
and 55 shares against it. The defend- 
ant in error on the day of the annual 
meeting, and before its opening, made 
the following demand upon the bank in 
writing, delivered to the directors: 


‘*Boston, January 10, 1882. To the Pacific 
National Bank: The conditions upon which you 
received four thousand dollars of me on the 
twenty-eighth day of September, 1881, not hav- 
ing been performed, I hereby demand payment 
of said four thousand dollars. Mary J. Eaton. 
By J. H. Benton, Jr., Atty.” 


She never paid the assessment made 
on the roth day of January, but on the 
14th of March, 1882, she brought this 
suit in the superior court for the county 
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of Suffolk to recover back the $4,000 
which she had paid for the new stock. 
The cause, having been removed to the 
supreme judicial court of Massachusetts, 
was tried May, 1886, and judgment 
rendered for the plaintiff in May, 1887, 
(to N. E. Rep. 844) a few months after 
the decision of this court in the case of 
Delano v, Butler. The supreme judicial 
court in its opinion drew a distinction 
between that case and the present. Its 
language is as follows: 


‘The case raises a question which was sug- 
gested, but not decided, in Delano v. Butler, 
118 U. S. 634, 7 Sup. Ct. Rep. 39. It was there 
said: ‘It will be observed that, without waiting 
to see what the future action of the association 
and the comptroller of the currency might be 
on the question of the ultimate amount of the 
increased stock, the plaintiff in error paid for 
his shares and accepted his certificate. This he 
did, in legal contemplation, with knowledge of 
the law which authorized the association and 
the comptroller of the currency to 1educe the 
amount of the proposed increase to a less sum 
than that fixed in the original proposal of the 
directors, and such payment and acceptance of 
the certificate in accordance therewith might 
amount, under such circumstances, on his part, 
to a waiver of the right to insist that he should 
not be bound unless the whole amount of the 
proposed increase should be subscribed for and 
paid in; but without insisting upon that point, 
or deciding it, we think that the subsequent con- 
duct of the plaintiff in error amounts to a ratifi- 
cation.’ 118 U.S. 650, 7 Sup. Ct. Rep. 44. In 
the present case the plaintiff paid in her money, 
but did not accept a certificate of stock. 


The court also assumed that the filling 
of the whole $500,000 of stock was a 
condition on which the obligation of the 
subscribers to the new stock to take the 
same depended. The latter point was 
fully considered by us in the case of 
Aspinwall v. Butler; and we held that 
the filling of the said $500,000 of addi- 
tional stock was not a condition of the 
liability of the subscribers to the new 
stock, but that the association always re- 
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tained the power of reducing the amount 
of stock, with the approval of the comp- 
trollerofthe currency, It is unnecessary 
for us to discuss that question again. The 
defendant in errorwas just as much bound 
by her subscription to the new stock as if 
the whole $500,000 had been subscribed 
and paid in. The only question to be 
considered, therefore, is whether the 
fact that the defendant in error did not 
call for and take her certificate of stock 
made any difference as to her status as a 
stockholder, We cannot see how it 
could make the slightest difference. 
Her actually going or sending to the 
bank and electing to take her share of 
the new stock, and paying for it in cash, 
and receiving a receipt for the same in 
the form above set forth, are acts which 
are fully equivalent to a subscription to 
the stock in writing, and the payment 
of the money therefor. She then be- 
came a stockholder. She was properly 
entered as such on the stock book of the 
company, and her certificate of stock 
was made out, ready for her when she 
should call for it. It was her certificate. 
She could have compelled its delivery 
had it been refused. Whether she 
called for it or not was a matter of no 
consequence whatever in reference to 
her rights and duties. The case is not 
like that of a deed for lands, which has 
no force, and is not a deed, and passes 
no estate, until it is delivered. In that 
case everything depends on the delivery. 
But with capital stock it is different. 
Without express regulation to the con- 
trary, a person becomes a stockholder 
by subscribing for stock, paying the 
amount to the company or its proper 
officer, and being entered on the stock 
book as a stockholder. He may take 
out a certificate or not, as he sees fit. 
Millions of doilars of capital stock are 
held without any certificate, or, if cer- 
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tificates are made out, without their 
ever being delivered. A certificate is 
authentic evidence of title to stock; but 
it is not the stock itself, nor is it neces- 
sary to the existence of the stock. It 
certifies to a fact which exists independ- 
ently of itself. And an actual subscrip- 
tion is not necessary. There may be a 
virtual subscription, deducible from the 
acts and conduct of the party. 

The whole matter with regard to the 
new stock of the Pacific National Bank 
of Boston was so fully discussed in the 
cases of Delano and Aspinwall that it 
would be a work of supererogation to 
prolong this opinion. The judgment of 
the supreme court of Massachusetts is 
reversed, and the cause remanded for 
further proceedings not inconsistent 
with this opinion, 


Note.—In the above case the action was 
brought by Mary J. Eaton against the Pacific 
National Bank to recover back the $4,000 paid 
by lrer for the increased stock, and the supreme 
court of Massachusetts, whose judgment is now 
reversed, held she was entitled torecover. Fol- 
lowing this decision of the supreme court ot the 
United States holding the $4,000 paid by Miss 
Eaton under the circumstances constituted her 
a stockholder and was not recoverable, a further 
decision is rendered in the case of Butler, re- 
ceiver of the Pacific National Bank, v. Eaton, 
this action having been brought by the receiver 
in the United States circuit court to recover the 
100 per cent, assessment on_ stockholders. 
When this action was pending in the circuit 
court, the judgment of the Massachusetts su- 
preme court that Miss Eaton was not bound by 
her subscription was unreversed, and it was ad- 
mitted in bar of the receiver's right to recover. 
The supreme court holds that the evidence was 
rightfully admitted as a bar and states that it 
cannot be said, looking to the record of the case 
alone, that there was error in the judgment of 
the circuit court. 

But, outside of the record in that case, the 
judgment of the supreme court, just rendered, 
reversed the judgment of the Massachusetts 
supreme court, which constituted the whole 
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basis for the circuit court’s decision. Under 


these circumstances, say the court: 

Are we, then, bound to affirm the judgment and 
send it back for ulterior proceedings in the court be- 
low, or may we, having the judgment before us, and- 
under our control for affirmance, reversal or modifica- 
tion, and having judicial knowledge of the total pre- 
sent insufficiency of the ground which supports it, set 
itaside as devoid of any legal basis, and give such 
judgment in the case as would and ought to be ren- 
dered upon a writ of error coram vobis; audita querelas 
or other proper proceedings for revoking a judgment 
which has become invalid from some extraneous 
matter? 

Upon full consideration, the court concludes 
that it can itself dispose of the case; reverses 
the judgment of the circuit court based on the 
unreversed Massachusetts decision; and directs 
judgment against Mary J. Eaton for the whole 
amount of the assessment on the new, and the 
increased, stock, $8,000. 


SUPPOSED COLLECTION—MIS- 
TAKEN PAYMENT OF PRO- 
CEEDS— RECOVERY. 


Court of Appeals of Kentucky,May 26,1891. 


First Nat. BANK or CHATTANOOGA VY. 
BEHON ¢é/ ad. 


A bank, having for collection a draft payable five 
days after sight sent it to its correspondent, and after 
lapse of the proper time, presuming that it had been 
accepted, caused it to be paid to the drawers, who im- 
mediately sent a receipt to the drawee. The bank 
subsequently discovered that acceptance had been re- 
fused. H/e/d, that the bank was entitled to recover 
the amount from the drawers as money paid under a 
mistake,in the absence of a showing that their situation 
towards the debtor had been changed to their prejudice; 
that the giving of the receipt, which merely raised a 
presumption of payment, was not such a change. 


BENNETT, J. The appellees (Behon 
e¢ al.) drew their draft on Kenner, pay- 
able five days after sight, at Rogerville, 
Tenn., and placed it in the hands of the 
bank in Covington for collection; that 
bank sent the draft to a bank in Louis- 
ville; that bank sent it to the appellant 
(The First National, Chattanooga;) the 
appellant sent it to the Knoxville bank; 
and that bank, on the 2d of September, 
advised the appellant that the amount 
of the draft was credited to it subject to 
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payment; the Knoxville bank then for- 
warded the draft to the bank at Roger- 
ville; that bank duly presented it to 
Kenner for acceptance, which was re- 
fused. The bank at Rogerville did not 
immediately give notice that acceptance 
had been refused, but kept the draft 
five days,—the time fixed for its pay- 
ment—and three days more, thinking, 
doubtless, that Kenner was entitled to 
the five days and three day’s grace, not- 
withstanding he had refused to accept 
the draft; after which it gave notice 
that payment had been refused. The 
appellant, on the 7th of September, not 
having heard from the draft, and con- 
cluding from that fact it had been paid, 
notified the bank in Louisville that it 
had been paid; and that bank gave a 
like notice to the Covington bank, and 
it paid the amount to the appellees, and 
they immediately sent a receipt to Ken- 
ner. Of course, as between these banks, 
the appellant should stand the loss, if 
any, and it did; but it instituted this 
action against the appellees to recover 
back said sum as having been paid to 
them by mistake of fact. The appellees 
resisted payment. mainly on the grounds 
of the negligence of the appellant, 
which amounted to a voluntary pay- 
ment, and the subsequent insolvency of 
Kenner, and the fact that they had sent 
him a receipt against the debt. 

It is well settled that money paid 
under a material mistake of fact may be 
recovered back, although there was neg- 
ligence on the part of the person mak- 
ing the payment. Aayor v. Mayor, etc., 
63 N. Y. 457. Ifa negligent failure to 
ascertain the true state of case before 
payment constituted a bar to the right 
to recover back the payment, ‘‘it would 
be but rare that money paid by mistake 
could ever be recovered back.” The 
rule rests upon the principle that one 
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person shall not be enriched by an- 
other’s payment to him of money under 
a mistake as to his legal or moral obli- 
gation to pay it. But this rule is 
subject to the qualification that the pay- 
ment cannot be recalled, when the posi- 
tion of the person to whom the payment 
has been made has been changed to his 
prejudice towards his debtor, in conse- 
quence of the payment. Inthat case the 
person making the payment must bear 
the loss. The subsequent insolvency’ of 
Kenner not being established, the fact 
that the appellees gave Kenner a receipt 
against the debt does not bring their 
case within the rule stated; for the re- 
ceipt, at best, creates only a presump- 
tion of payment, which may be re- 
butted, as well as any other presump- 
tion. And the fact furnished by Kenner 
himself, to-wit, his refusal to accept the 
draft, and to pay it, and the fact as to 
how the appellee received the money, 
all of which are easily obtained, almost 
conclusively establish the fact that the 
receipt was wrongfully obtained; which 
fact places the parties im statu guo. It 
cannot be said that the position of the 
appellees towards their debtor has been 
changed to their prejudice. The judg- 
ment is reversed, with direction for 
further proceedings consistent with this 
opinion. 


PROMISSORY NOTES—DEFENSE 
OF USURY—NATIONAL BANK. 


Supreme Court of Iowa, June 1, 1891. 


—-_—_ 


First Nat. BANK oF GRUNDY CENTER 


v. Moore, 

I. In an action by a bank on two notes given to it by 
defendant for overdrafts it appeared that he had a 
partner in the business of buying and selling hogs, he 
providing the capital and the partner doing the work. 
He claimed that the overdrafts were caused by checks 
drawn in his name by his partner without authority. 
The referee, in a preliminary statement, set forth that 
either by “negligent silence or by consent” defend- 
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ant allowed his partner to do that which he “‘ig not 
now in a position to object to ;” and found that such 
partner “‘had authority co draw the money.” 

pel was not pleaded. He/d, that this was a finding 
that defendant had given authority to draw the checks 
and not a finding that he was estopped. 

2. Where the bank charged I percent. per month on 
overdrafts, and the defendant gave notes for the debit 
balance, torun at 10 per cent. per annum, not knowing 
of the charge of interest on overdrafts, there is not such 
a usurious contract running in the notes as to declare 
a forfeiture under the lowa laws. 

3. Under Rev. St. U. S. §§ 5197, 5198, prescribing the 
forfeiture of double interest on usurious contracts, 
defendant cannot recover the forfeiture by way ofa 
counter-claim, but only in a separate action. 


Appeal from district court, Grundy 
county; C. P. Coucn, Judge. 

Action on two promissory notes. 
Judgment for plaintiff, and defendant 
appealed, 

W. D. Swift and Cummins & Wright 
for appellant. Rea & Hays and Boles, 
Husted & Boles, for appellee. 

GRANGER, J. The execution of the 
notes is admitted by the answer. The 
defendant and one McWharton were 
partners in buying and selling hogs, and 


in the conduct of such business a large 
amount of money was obtained from the 


plaintiff bank. By the partnership 
agreement defendant was to furnish the 
money, and McWharton was to perform 
the labor of buying and selling. The 
notes in suit aggregating $2,500, were 
given before the settlement of the bank 
account, and to change the debit from 
a book account to bills receivable; and 
it is claimed by appellant that his de- 
posits exceed the amount he drew from 
the bank inthe sum of $5,913.72, and, 
as we understand, that McWharton, 
without authority from defendant, used 
his name to checks which were paid by 
the bank, and that it was by this means 
that his debt exceeded his credit account 
with the plaintiff, and that in reality at 
the time the notes were made plaintiff 
was owing him $5,913.72. The case 
was by consent of the parties given to 
Hon. J. H. Bradley as a referee, who 
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found the facts on this branch of the 
case in favor of the plaintiff. It is in- 
sisted to us that under the evidence asa 
matter of law the finding should be for 
the defendant. We think not. There 
are many facts and circumstances be- 
sides the testimony quoted by appellant 
to be considered in finding the fact, and 
sufficient to present such a conflict that 
the finding of the referee, having the 
force of the verdict of a jury, is conclu- 
sive of the question on appeal. 

Appellant urges that the referee in his 
finding of fact has found that the de- 
fendant is estopped to dispute the au- 
thority of McWharton to draw the 
money, when there is no estoppel 
pleaded ; and that, because of such find- 
ing, there is error. 

(Consideration of report of referee omitted.) 

It appears that the referee had in 
mind that there was no plea of estoppel, 
and we think it fair to assume that he 
used the language to indicate a bar to 
such a finding, although there is some 
obscurity when all the language is con- 
sidered. The ‘‘finding” is ‘‘ that Mc- 
Wharton had authority to draw the 
money,” which is not the usual nor 
technical method of expressing an estop- 
pel where it is found as a fact. The 
error suggested certainly does not af- 
firmatively appear. 

2. Defendant pleaded that the notes 
contained usury to the amount of $221.03 
under the law of Iowa, and that plaintiff, 
being a national bank, could only 
‘charge, demand, or receive such rate 
as was so permitted by the laws of the 
state of Iowa, viz., ten per cent. per 
annum.” Defendant further claims that 
by the laws of the United States the 
penalty is double that amount, and asks 
judgment by way of counter-claim for 
$442.06. The referee’s findings upon 
the question of usury are as follows: 


‘The plaintift- is and was during the time 
covered by the transactions a corporation—a 
national bank—organized and doing business at 
Grundy Center, Iowa, under the ‘ national bank 
act’ of congress of June 3, 1864. I find that 
when the notes in suit were made the defendant 
owed the plaintiff a much larger amount at 
each time than their face values, They were 
made to change the debit of a deposit account to 
bills receivable, and were discounted ‘A’ at 10 
per cent., ‘B’ at 8 per cent,, and the proceeds 
so ascertained placed to the credit in the ac- 
count. There was no settlement or adjustment 
of the account, and defendant did not know its 
statement, except that he knew he owed more 
than the notes. When the last $1,500 note 
was made a shipment of stock had been made 
to defendant's credit, but it was not known how 
much it would amount to when received. As 
the account then stood—i. e. before the credit 
from the shipment was realized by the bank, 
with item of interest computed as before stated 
—the debit balance was $459.63. The shipment 
when received amounted to $741.27. It wasthe 
understanding of the parties then (when the 
note for $1,500 was given) that the account 
should be adjusted and balanced with the pro- 
ceeds of the shipment. If more than the excess 
of the account, it should be a credit upon the 
notes; but, whether more or less, that the ac- 
count should be truly and justly stated. No 
agreement would be implied to pay more than 
10 per cent. interest, and none was expressed. 
The defendant did not know that interest had 
been computed at a higher rate and charged in 
the account. The credit of the shipment changed 
the account to the credit balance, and the plaint- 
iff, without defendant’s knowledge or consent, 
credited the first note with $281.60 on that day. 
He was entitled to a credit of $394.93 instead and 
with that credit he has paid no more than Io per 
cent.,nor agreed to doso. His cause for complaint 
is not that more than lawful interest was con- 
tracted or paid, but that he did not receive the 
proper credit for the shipment. The statute(U. 
S. Revised Statutes, § 5197) prevents the taking, 
receiving, reserving and charging arate [10 per 
cent.] on any loan or discount made, or upon 
any note or other evidence of debt. Section 
5198: That the taking a greater rate knowingly 
shall forfeit the entire interest which the note 
or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. And 
in case the greater rate of interest has been paid 
it may be recovered back in an action, etc, I 
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find that the notes do not carry with them a 
greater rate than Io per cent.; hence there is no 
forfeiture of interest. AlsoI find that defendant 
has not paid a greater rate, and hence cannot 
recover the penalty demanded.” 


The following are his findings under 
the heading ‘‘ Interests on overdrafts,” 
etc:. 


‘“‘The parties agreed to the rate of 10 per 
cent, interest, but not in writing, except where 
notes were made. In the account kept in the 
bank the defendant was charged upon the books 
interest by way of discount upon the mem, 
notes and upon overdrafts at the rate of one per 
cent. per month. The amount so charged upto 
the giving the notes in suit, was in all $221.03. 
The defendant did not know of this charge of 
extra interest, and no agreement was made to 
pay more than Io per cent. per annum. This 
amount includes discount on a note of $2,000, 
which was paid, and now lost or destroyed, 
being $45; leaving, as charged upon and in- 
cluded in the account, the sum of $176.03. I 
find the amount of interest included in this ac- 
count for overdrafts, and compute it at 6 per 
cent., and it is $62.70, which, deducted from the 
{$221 :03-$45.00) $176.03, leaves the account too 
large by the sum of $113.33.” 


From the findings it clearly appears 
that there was no usurious contract, so 
as to induce a forfeiture under the laws 


of Iowa, and none is claimed. The 
rotes were for $113.33 too much, and 
that amount was by referee credited to 
the defendant in determining the judg- 
ment, which is in conformity to the law 
of Iowa. There is complaint that the 
referee neglected to give defendant credit 
under the plea of usury for the item of 
$45 arising from a discount on a $2,000 
note, which had been paid and lost or 
destroyed. The referee, in fixing the 
excess, included in the notes of $113.33 
deducted from $221,03 this item of $45, 
because it had been included therein as 
interest charged to the notes in suit, 
when in fact it was, as it appears to us, 
another and independent transaction; 
and we do not think the referee erred in 
so doing. 


LAW JOURNAL. 


We next consider the question of a 
forfeiture under the laws of the United 
States. Conceding, with proper facts, 
the authority of the state courts to im. 
pose the forfeiture, and we look to the 
record to know the facts. The referee 
finds that there had been charged on 
the books interest by way of discount 
upon ‘‘mem. notes and overdrafts” at 
the rate of 1 per cent. per month, and 
the excess over 6 per cent. per annum 
was $113.33. If we concede that be- 
cause of this charge of excessive interest 
in certain particulars the notes were so 
affected as to induce a forfeiture under 
the laws of the United States, still we 
think the plaintiff is without his remedy 
in this suit. The defendant seeks by 
his pleading to recover the forfeiture to 
himself by way of counter-claim. Under 
the law of the state he could have no 
such relief. If he appeals to the federal 
laws therefor they must be applied as 
construed by the federal courts. In 
Barnet v. Bank, 98 U. S. 555, wherea 
like claim is made iu like manner, it is 
held that such recovery must be in a 
separate suit; that it is for a penalty; 
and he ‘‘can have redress in no other 
mode or form ot procedure.” The effect 
of the holding is that the statute fixing 
the right of recovery fixes the character 
of the proceeding in which the recovery 
may be had. The case further holds 
that the state statutes in such cases as 
to usury ‘‘may be laid out of view. 


They cannot affect the case.” As affect- 
ing the remedy it is further said: 
‘* Where a statute creates a new right or 
offense, and provides a specific remedy 
or punishment, they alone apply; such 
provisions are exclusive.”” See, also, 
Bank v. Dearing, 91 U. S. 29. The ques- 
tion is not here presented, and we must 
not be understood as expressing any 
opinion as to a right of recovery in the 
state courts for such forfeitures. The 
judgment is affirmed. 





THE BANKING LAW JOURNAL. 


BANK STOCK—TAXATION IN VIR- 
GINIA—RESIDENCE OF STOCK- 
HOLDERS. 

Supreme Court of Appeals of Virginia, 

July 16, 1891. 


STOCKHOLDERS OF BANK OF ABINGDON 
v. BoarRD OF SUPERVISORS OF WASH- 
INGTON CouNTY. 


Under Acts Va. 1883-84, §17, p. 568, providing for a 
state tax on the assessed market value of the shares 
of banks located in the state, regardless of the resi- 
dence of the stockholders, and Code Va. § 833, cl. 2, 
providing that the board of supervisors of each county 
shall order a levy on all property assessed with a state 
tax within the county, the board has power to levy a 
tax for covnty purposes on shares of stock of a bank 
located in the county, although some of its stockhold- 
ersare non-residents of the state. HINTON and LAcy, 
JJ., dissenting. 


Error to circuit court, Washington 
county; Joun A. KE ty, Judge. 

Bill by Ernest Middleton and others 
against board of supervisors of Wash- 
ington county and S. M. Withers, treas- 
urer, to restrain the collection of a tax. 


Decree for defendants, and plaintiff ap- 


peals. Affirmed. 

Fulkerson, Page & Hurt, for plaintiffs 
in error. White & Buchanan, for defend- 
ants in error. 

FauntTLEROY, J. The appellants, Ern- 
est Middleton and others, some of whom 
are residents and others of whom are 
non-residents of Virginia, stockholders 
in the Bank of Abingdon, in Washing- 
ton county, Va., in January, 1889, filed 
their bill in chancery in the circuit court 
of Washington county against the board 
of supervisors of said county and Simon 
M. Withers, treasurer of said county, 
praying for an injunction to restrain the 
collection of a certain county levy made 
by the said board of supervisors against 
the appellants as stockholders in the 
Bank of Abingdon, upon their respect- 
ive shares of stock in the said bank, the 
collection of which the said Withers, 
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treasurer as aforesaid, was then seeking 
to enforce. An injunction was granted 
January 5, 1889, according to the prayer 
of the bill; and at the May term, 1889, 
a decree was entered dissolving the said 
injunction. 

The only question presented by this 
appeal is whether a county in this state 
has the right to levy and collect a tax 
for county purposes upon the shares of 
stock of a bank located in the county. 
The state, without regard to the resi- 
dence of stockholders, levies for state 
purposes a tax on the assessed market 
value of their shares of stock, as it does 
upon other moneyed capital. Acts 
1883-84, p. 568, § 17. This assessment 
is directed to be made annually in the 
month of May by each commissioner of 
the revenue on the shares of stock in 
each bank or banking association in his 
district, and to be reported to the audit- 
or of public accounts; and the tax so 
assessed is required to be paid by the 
cashier of each bank to the auditor of 
public accounts on or before the rst of 
June following. The board of super- 
visors of each county is required to fix 
the amount of the county levy, for 
county purposes, annually, and to order 
the levy ‘‘ on all property assessed with 
state taxes within the county.” Code 
1887, § 833. The assessment on the 
shares of stock of the appellants in the 
said Bank of Abingdon for taxation for 
state purposes was made by the com- 
missioner of revenue for the district in 
which the said bank is situated, and a 
copy of the said assessment was furnished 
by the said commissioner of the revenue 
to the treasurer of Washington county; 
and, according to the said assessment 
upon the said shares of stock for state 
tax, the board of supervisors made the 
levy of a tax for county purposes upon 
the assessed market value of the said 
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shares of stock, as prescribed by the 
statute. The said shares of stock were 
duly and regularly assessed for state 
taxes, and that assessment was made 
within the county by the commissioner 
of the revenue of the county in which 
the bank is located. The right of the 
board of supervisors of Washington 
county to levy the tax complained of is 
palpable and unquestionable. At com- 
mon law, the sifus of the stock, for pur- 
poses of taxation, is with the stockhold- 
ers, and not with the bank; but by the 
statute of the state the stock, no matter 
where the stockholder lives, is assessed 
and taxed in the county and district 
where the bank is located. Acts 1883-84, 
p. 568, §17. Chief Justice Waire, in 
the case of Zappan v. Bank, 19 Wall. 
490, says: ‘‘ Thestate, therefore, with- 
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in which a national bank is situated, has 
jurisdiction for the purposes of taxation 
of all the shareholders of the bank, both 
resident and non-resident, and of all its 
shares, and may legislate accordingly.” 
If a state may do this as to stock and 
stockholders created by the congress of 
the United States, @ /forHori, it may 
legislate (as it has done) to authorize a 
county to levy a tax for county pur- 
poses upon the shares of stock of a bank 
located within the county, where the 
property is protected by the county. 
The decree of the circuit court of Wash- 
ington county, appealed from, is clearly 
right, and the judgment of this court is 
to affirm it. Affirmed. 


Lewis, P., and RicHarpson, J., con- 
cur. 


ABSTRACTS. 


Indiana. 


CHECK — DISHONOR — NoTICce — LIABILITY OF 
DRAWER, 

I. In an action on acheck against the drawer 
it is sufficient to allege that the check was duly 
presented and payment refused. The motive of 
the bank for the refusal is immaterial, and it is 
not necessary to aver that the drawer had no 
funds in the bank. 

2. A delay or failure to give notice to the 
drawer of a check of its dishonor will not relieve 
him of liability, in the absence of damage result- 
ing therefrom. 

3. In an action on acheck, the drawer is es- 
topped from denying that the payee is the real 
party in interest. 

Offutt v. Hughes. Appellate Court of 
Indiana, April 30, 1891. 


Missouri. 
ACCEPTOR FOR ACCOMMODATION—ATTACHMENT 
AGAINST DRAWER. 


The acceptor of a bill of exchange for accom- 
modation of the drawer cannot (under Rev. St. 


Mo. 1889, § 522) maintain an attachment against 
the latter before maturity of the paper and be- 
fore any payment on account thereof. 


Ellis v. Harrison. Supreme Court of 
Missouri, Division 1, May 11, 1891. 


Texas. 


PROMISE TO ACCEPT—SUFFICIENCY. 


_ I. Plaintiff telegraphed to defendant, ‘‘ Will 
you pay I’s check for $1,800 on presentation?” 
and defendant wired back, ‘‘ Yes; will pay the 
I, check.” HELD, that the telegrams sufficiently 
identified the check to sustain an action for 
breach of the promise to pay. 

2. The fact that a check for $1,800 has a line 
drawn through the top of the word ‘‘ hundred” 
does not release the drawee from the duty of 
paying it, where the drawer testifies that the 
check was intended to be for $1,800, and that he 
thought the line was on thé check when it was 
drawn. 

Henrietta National Bank v. State Na- 
tional Bank. Supreme Court of Texas, 
May 1, 1891. 
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QUERIES AND REPLIES. 


Doctrine of National Supreme Court 
on Responsibility for Correspondent’s 
Default. 


Tue First NATIONAL BANK OF McGREGoR, 
McGrecor, Iowa, July 30, 1891. 


Editor Banking Law Journal: 

Dear Sir:—In the July 1st number of the 
BANKING Law JouRNAL, I notice you publish 
the address of Judge Reed before the Iowa 
Bankers’ Association’s annual meeting in June 
last. 

Judge Reed states that ‘‘when a _ banker 
receives negotiable paper for _ collection 
which is payable at another place his un- 
dertaking is merely to forward to a competent 
and responsible agent at that place. That he 
is simply the agent of the owner for the per- 
formance of these duties, and that he is not re- 
sponsible for any loss that may occur through 
failure of the sub-agent,” and cites supreme 
court of lowa; also Massachusetts, Illinois, In- 
diana, Pennsylvania, Connecticut, Louisiana, 
Mississippi, Wisconsin and Missouri, and the 
supreme court of the United States. 

Can you cite me to the case when the supreme 
court of the United States held this doctrine? 
I was of the opinion that the United States sn- 
preme court had held the contrary to this. 

FRANK LARRABEE, 

Answer.—The early case of Bank of 
Washington v. Triplett, 1 Pet. 25, opinion 
by Chief Justice MARSHALL, has been 
generally regarded* as authority for the 
doctrine that the first bank is not liable 
for the negligence of its correspondent 
but that the latter is the sub-agent of 
and directly answerable to, the owner. 
But the later case of Exchange National 
Bank v. Third National Bank, 112 UV. S. 
276, squarely decides the oppbsite, and 
follows the New York rule. Since the 
decision of this case, which reversed the 
federal circuit court, there has been no 
question regarding the rule of.the fed- 
eral court. That rule holds the first 
bank responsible for the default of its 





* See Morse on Banking §§ 280 c.; 281. 


correspondents. This was so stated in 
our article in the last number, com- 
menting on the New York decision up- 
holding this rule. 

But in so speaking of the federal rule, 
a distinction must be made between the 
default of a correspondent and the 
default of a notary. In Britton v. Nich- 
olls, 104 U. S. 757, Natchez, Miss. bank- 
ers received notes for collection from 
an Illinois owner, payable in Natchez, 
which they placed in the hands of a 
reputable notary to make demand and 
give notice. The supreme court held 
that the Natchez bankers were not liable 
for negligence on the part of the notary 
whereby the liability of a responsible 
indorser was released. This case was 
cited in the later case of Exchange Bank 
v. Third National Bank as an authority 
that the defendant was not liable for the 
default of its correspondent, but the 
supreme court held it had no application. 
In the Britton case there was a statute in 
Mississippi authorizing notaries to pro- 
test, and making it’ part of their duty to 
give notices of dishonor, and Mississippi 
decisions existed under that statute that 
a collecting bank properly discharged 
its duty by placing the paper in the 
hands of the notary and was not liable 
for the notary’s non-performance of 
duty. The supreme court in that case 
held that, judged by the law of Missis- 
sippi, the Natchez bankers had dis- 
charged their duty when the notes were 
delivered to the notary; that official was 
not the agent of the bankers, but a pub- 
lic officer, who, on receipt of notes, be- 
came the agent of the holder to take the 
necessary steps. 

In the later Exchange Bank case the 
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court states the Britton ‘‘decision was not 
placed on any general rule of commer- 
cial law, but rested on the fact that 
the notary was a public officer with 
duties prescribed by statute, and has no 
application to the case at bar,” which 
concerned the negligence of a corres- 
pondent, who was held the agent of the 
collecting bank, and the latter liable for 
his negligence to the owner. 


Cashing Checks for Commercial Trav- 
ellers. 


MINNEAPOLIS, KAN., August I, 1891. 
Editor Banking Law Journal: 

Dear Sir:—A custom exists among our mer- 
chants to make their checks on local banks pay- 
able to the order of Kansas City merchants, and 
then deliver the checks to the travelling sales- 
man representing the Kansas city house. In 
many cases the travelling salesman indorses the 
checks and gets them cashed, sometimes at a 
local bank and sometimes in a neighboring 
town, There is some doubt in our minds as to 
the advisability of banks paying checks on the 
indorsement of the travelling salesman; we have 
therefore written up a supposed case and sub- 
mit same herewith, which, if you deem it of 
sufficient importance, we would be pleased to 
have your answer through the columns of the 
BANKING LAW JOURNAL. 

SUPPOSED CASE. 

Suppose for instance, Jones, a merchant of 
this place, owes Smith & Co,, merchants of Kan- 
sas City, for bill of goods. Jones draws his 
check on Brown & Co., bankers of this place, 
payable to the order of Smith & Co., and de- 
livers said check to Davis, travelling salesman 
for Smith & Co. Davis takes the check to Sa- 
lina, indorses it ‘‘ Smith & Co., per Davis,” and 
a Salina bank cashes the check for Davis and 
sends it for collection to its Kansas City corres- 
pondent, The Kansas City bank sends the 
check for collection to its Minneapolis corres- 
pondent (a bank other than Brown & Co.,) and 
the check is in due course presented to and paid 
by Brown & Co, Afterwards, Smith & Co. 
claim that Davis had no authority to indorse 
the check for them, and commence suit against 
Brown & Co, to recover for same. 

1. If Davis had no authority to indorse the 
check for Smith & Co., is his indorsement a 
forgery? 


2, Can Smith & Co, recover amount of check 
from Brown & Co? 

3. If Smith & Co, can recover amount of 
check, has Brown & Co, any recourse on either 
the collecting bank, the Kansas City bank or the 
Salina bank, andif so, which one? 

4. Would it make any difference, as to the 
liability of the Kansas City or Salina banks, 
whether their indorsements were ‘‘ absolute,” or 
** for collection?” 


I. W. S, 


Answer.—The practice of banks cash- 
ing, or drawee banks paying, checks 
payable to mercantile houses on the in- 
dorsement of the firm name per the 
travelling salesman, in the absence of 
clear evidence of the latter’s authority 
to indorse or receive the cash, is not ad- 
visable. A bank cashing such a draft 
takes a risk presumably refused to be 
taken by the check-drawer, namely, 
payment to the salesman instead of his 
principal. The drummer’s authority 
not being established, and assuming the 
amount cannot be made out of him, the 
cashing bank will lose the money paid. 
The drawee bank who pays such a 
check, coming through other banks, (as 


in the case presented) is not the ulti- 


mate loser. It has a remedy to recover 
the money back. But, if the drawee 
bank should pay the check to the sales- 
man direct, on an unauthorized indorse- 
ment, then, of course, its only recourse 
would be against him. 

In the supposed case submitted, the 
fact of want of authority in the salesman 
to indorse and cash the check is assumed 
to exist, and the questions presented 
are based on that assumption. They 
will be answered in the order submitted. 

1. If, in the absence of authority, a travelling 
salesman indorses a check payable to his prin- 
cipal, with the principal’s name, per his own, 
and passes the check, will the facts present a 
case of forgery? 


The interesting question whether, 
when one executes an instrument pur- 
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porting on its face to be executed by one has attempted to imitate another's 
him as agent for a principal named _ personal act, and by means of such imi- 
therein, when he has in fact no author- tation to cheat and defraud, and not the 
ity from such principal, he has com- doing of something in the name of an- 
mitted forgery, has been discussed in other, which does not profess to be the 
many cases, with the result that the other’s personal act, but that of the 
crime of forgery has been held not es- doer, who claims authority so to do. 
tablished. An early and leading case is And after full consideration, in which 
Regina v. White, 2 Coxe C. C. 210. A many authorities are cited, the court 
bill of exchange payable to the order of hold there was no forgery under the 
Thomas Tomlinson was indorsed by the statute, saying: 
prisoner : ** Per procuration Thomas If defendant made a false and fraudulent claim of 
Tomlinson, Emanuel White.” He had "thoritv to execute this deed and by means thereof 

‘ . obtained money or property from another, he might be 
no authority whatever from Tomlinson. guilty ot obtaining money or property under false 
Twelve judges declared it no forgery. pretences, but not of the crime with which he is , 

charged in this indictment. 

At common law, as above said, the 
agent’s unauthorized signature of his 
principal’s name, per his own, does not 
come within the meaning of the term; 
and in several cases in different states, 
the statutory definition of the crime of 
forgery has been held not to include 
such an act. As.a single illustration, 


It is plain, therefore, that the unau- 
thorized indorsement of the note, prin- 
cipal per agent, would not be forgery. 
But this would be immaterial so far as 
civil liability of the parties was con- 
cerned. Being unauthorized, it would 
not be the indorsement of, nor binding 


State of Minnesota v. Willson, 28 Minn. ©™ the payees, and no title would pass 


52. Willson was indicted and convicted to the purchasing bank. 


of uttering a false deed of land by one 2. Can Smith & Co.(the payees)recover amount 
James D. Hoitt to Joseph F. Miller; of check from Brown & Co. (the drawee bank- 
the form of the signature being ‘‘ James om). 
D. Hoitt by H. H. Willson, his attorney There is a conflict of authority in the 
in fact.” The supreme court reversed different states whether the holder of an 
the judgment. It thus stated the ques- umnaccepted check has a right of action 
tion for decision : against the bank on refusal to pay. In 
When an instrument is really, in all its parts, writ- Some States, the holder can sue. In 


ten or signed by the individual by whom it purports others, he cannot, and his only remedy 
to be written and signed, and the falsity consists, not 


inthe simulation or counterfeiting of the act of an- iS against the drawer or prior parties. 


other, but in the false assertion which the instrument [npn Kansas the question is an open one. 
contains that he, the writer and signer thereof, is au- . . 2 ° 
thorized soto make and sign it in behalf of another, A further interesting question has arisen 


as it purports to be, is it a fa/se instrument, within and been the subject of decision, relat- 
the meaning of the statute, and, upon negotiation of 


such instrument by the person who hassoprepared it, ing to those states which hold the rule 
is that person guilty of uttering a fa/se instrument? that the holder cannot sue the bank on 


The court points out that by the or- an uncertified check. It is whether the 
dinary and popular meaning of the mistaken payment by the bank to a 
words ‘‘ false or forged,” as applied toa person other than the rightful owner, 
note or other written instrument, is un- constitutes such an acceptance of the 
derstood one that is counterfeit and not check as will entitle the true owner to 
genuine—an instrument by which some sue the bank as upon a certified check. 
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The United States supreme court holds 
no; the Tennessee supreme court, yes. 
Those interested in this question will 
find the subject discussed on page 288 
of the second volume of THE BANKING 
Law JourNnaL. We have assumed that 
Smith & Co., the payees, are to be re- 
garded as holders of the check. It was 
delivered to theiragent. Consequently, 
was delivered to them; and has never 
been indorsed by or paid to them, or 
any indorsee of theirs. But waiving the 
question of any recourse by the payees 
against the drawee bank, Smith & Co., 
will have recourse against the check- 
drawer, who in turn may look to the 
drawee bank; and the latter cannot 
charge the payment on an unauthorized 
indorsement. 

A further remedy which Smith & Co. 
might have (waiving recourse against 
the drawer) would be against the Salina 
bank for collecting money on a check, 
See for 


the property of Smith & Co. 
cases to support this right of action, 
Daniel on Neg. Instr. § 1372 b. 


3. If Smith & Co. (payees) can recover amount 
of check from Brown & Co, (drawee banker) has 
the latter any recourse on either the collecting 
bank, the Kansas City bank or the Salina bank, 
and if so, which one? 


We have already shown that whether 
or not Brown & Co. (the drawee bank) 
would be answerable to Smith & Co. on 
the check; they would at all events (as- 
suming the Salina or other collecting 
bank failed to satisfy the check by pay- 
ment of proceeds to Smith & Co.) be 
answerable to the check-drawer, whose 
indebtedness for the goods or lia- 
bility on the check to Smith & Co. 
would not be discharged. Concern- 
ing Brown & Co.’s recourse, they would 


THE BANKING LAW JOURNAL 


have a right of action to recover the 
money paid, as being paid under mis. 
take of fact, without consideration, 

Against which bank would they have 
this right of action? The Salina bank 
purchased the check, and sent it for 
collection to Kansas City, who sent itto 
Minneapolis, Kansas. Assuming that 
the indorsements to the last two banks 
were for collection, giving notice that 
these banks were not owners, but merely 
agents for collection, and further as- 
suming that the proceeds had been paid 
to the Salina bank, the drawee bank's 
recourse would be against the latter 
bank. Recent decisions published in 
this JouRNAL have established that 
when a collecting bank has paid over 
collection proceeds to its principal, its 
responsibility is at an end; and the 
principal alone must be looked to. 

A further ground on which Brown & 
Co, could base their action against the 
Salina bank, would be breach of the 
warranty of title implied by their in- 
dorsement. 


4. Would it make any difference as to the lia- 
bility of the Kansas City or Salina banks, 
whether their indorsements were absolute or for 
collection? 


An indorsement for collection carries 
notice that the indorsee is not owner. 
An absolute indorsement clothes him 
with apparent title. While an indorsee 
for collection would be relieved from 
responsibility upon paying the proceeds 
to his principal, an absolute indorsee, 
figuring as owner—although only ap- 
parently and not really so—might never- 
theless be held responsible for money 
paid him on the faith of his apparent 
ownership. 
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CURRENT NEWS AND TOPICS. 


“ PHILADELPHIA SECURITIES,” a descriptive and 
statistical manual of the corporations of Phila- 
delphia—1891—has been received from Messrs 
Burk & McFetridge, publishers. The first num- 
ber of this useful book of reference made its 
appearance a year ago, and was very favorably 
received by bankers, railroad and other busi- 
ness men, who found it a valuable aid in obtain- 
ing reliable statistical information concerning 
banking and other financial and real-estate insti- 
tutions, railroads, street passenger railways, 
canals, mining, manufacturing and other corpor- 
ations doing business in this city. Like its pre- 
decessor, the.current volume of ‘‘ Philadelphia 
Securities,” has been compiled with much care, 
andits contents reflect much credit upon its ed- 
itors, J. P. Crittenden and Charles B. Helfirich, 
who during the past year have labored with un- 
ceasing patience and toil in obtaining from 
official and other reliable sources the immense 
amount of valuable data contained therein. The 
contents are also well arranged in classes and 
alphabetical order, and a complete index has 
been added giving both names and addresses of 
the numerous corporations and _ institutions 
doing business inthis city. This volume, which 
has grown to 644 pages, or double the size of 
that of last year, contains, in addition to the 
other matter already referred to, a complete table 
of the Philadelphia & Reading Coal and Iron 
Company’s divisional coal land mortgage loans, 
information of which has been much sought in 
recent years by brokers, and which will now be 
appreciated in view of the refunding of the coal 
land bonds which mature next year; also, 
special reference tables of dividends of banks, 
trust and insurance companies for the past five 
years, and of passenger railways for 25 years, as 
also of passengers carried for 25 years; the first 
balance sheet of the Lehigh Valley Railroad 
Company ever published in a statistical manual; 
an analysis of the earnings of the Traction Com- 
pany last year; a summary of the banking cap- 
ital of Philadelphia; the first official accurate 
list of numbers, etc., of securities listed on the 
Philadelphia Stock Exchange ever published, 
and complete lists of the assets of all financial 
institutions and tables of assessed valuations of 


buildings owned by them. The precise descrip- 
tions throughout the work of the kind of security 
upon which the bonds and mortgages of railroad, 
passenger railway and miscellane us companies 
are based, where the bonds, if registered, are 
transferred, and by whom the interest is paid. 
This information extends to all leased and con- 
trolled lines. 


* 
* * 


THE Rand-McNally Bankers’ Monthly (Chica- 
go) for August contains its usual quota of inter- 
esting information. Theseries of interesting 
papers upon a Proposed Reconstruction in the 
Banking and Currency Systems of the United 
States,which have been running through several 
issues, conclude with August, and the final arti- 
cle contains, among other things, a skeleton 
outline of a suggested mixed federal, state, 
metropolitan and local banking system. 


Pil 
A DarinG Bank Rospery.—A bold bank rob- 
bery was perpetrated at Columbus Grove, Ohio, 
on the morning of August 7, coupled with the 
shooting of the cashier and a customer of the 
bank. Cashier T. U. Maple had just opened 
the Exchange Bank, and laid out some money 


near the cashier's window. What occurred is 
best described by his statement: 


‘*Two men were in the bank, myself and A. 
C. Syfert at my wicket renewing notes. A boy- 
ish-looking fellow, with smooth face and dark 
brown coat and pantaloons, and dark skull cap, 
came in. He walked up to the wicket, and, 
pointing two revolvers, said, ‘I want your 
money.’ 

‘**T thought it was one of the town boys mak- 
ing sport, because of so much show of firearms, 
and made a reply of some kind in that line, 
whereupon he blazed away. The first shot gave 
me this wound in the side, the second the one 
in my arm, and the third shot missed. I then 
grabbed my revolver, which had only one load 
in it, and fired. I shot too high, however, and 
missed my man. He started out and met Will- 
iam Vandemark just coming in. He shot once 
at him, once up a stairway in this hall, where 
nobody was, once at a man driving by in a 
wagon, and then started back into the bank. | 

‘**I was by this time standing by the cellar- 
way. Iheld him at bay with my drawn re- 
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volver until he saw I could not shoot, when he 


blazed away twice, making eight shots fired in 
all. I dodged into the cellarway for protection, 
and with the door partly open saw the fellow reach 
behind the screen and take all the money laying 
there he could reach, amounting, as near as I 
can guess, to $1,200, and deliberately put it in 
his pocket and walk out.” 

Mr. Vandemark said: ‘‘I started to go into 
the bank, when I noticed a fellow flourishing 
two revolvers. He came toward me and shot 
one, the bullet making my wound. I turned 
around and went away, and, with the aid of my 
son, went to the doctor’s office, a distance of 
forty rods. After this bloodthirsty act the fel- 
low went to the railroad station, where two 
men undertook to stop him, but he cleared his 
way by promptly drawing his shooters. Then 
he went toward the crossing of the railroad, 
where he was last seen.” 


The cashier was wounded in the arm and had 
a glance wound from the ribin his side. Mr. 
Vandemark was fatally wounded, and has since 
died. 


* 
* * 


THE officers and stockholders of Virginia state 
banks will be interested in a decision of the 
court of appeals of that state, published in this 
JouRNAL, upon the question whether a county 
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in Virginia has the right to levy and collect a 
tax for county purposes upon all the shares of 
stock of a bank located therein whether the 
stockholders reside in the county or elsewhere, 
The right of the county to levy the tax is up- 
held. The court points out that while at com- 
mon law the situs of the stock, for purposes of 
taxation, is with the stockholders and not with 
the bank, the state statute makes the stock, no 
matter where the stockholder lives, taxable at 
the location of the bank. The right of the state 
to enact legislation making the shares taxable 
at the place where the bank is located and where 
the bank’s property is protected, the court de- 


clares, is unquestionable. 


* 
* * 


With reference to the article appearing in this 
issue on the New York Clearing House the 
writer acknowledges his indebtedness to Mr. 
Newton Squires’ work on the subject, published 
last year, which, in addition to exhaustive de- 
scriptive detail, gives valuable statistical tables 
and financial returns supplemented by a treatise 
on the Clearing House System ot London, Eng- 
land. 


A. CAMP. 


(Biographical Series No 13.) 


N connection with our article in this 
issue, on the New York Clearing 
House, we think the occasion an appro- 
priate one to present our constituents 
with an engraved portrait of Mr. W. A. 
Camp, who has for the past thirty-two 
years filled the responsible position of 
Manager of the Clearing House. During 
that lengthened period, Mr. Camp has 
succeeded in perfecting the system that 
now prevails in all the vast details of the 
work, In the discharge of his duties he 
has been ably supported by successive 


committees whose members, from time 
to time, comprised the most talented 
and experienced officers of the leading 
banks of the Association; and the gigan- 
tic transactions conducted by Mr. Camp 
under their instructions, have been made 
without loss of any nature, or difference 
in the bo~'s and accounts. Every official 
request or order that the manager has 
had occasion to make has been invari- 
ably sustained by the Executive whose 
confidence and esteem he has enjoyed, 
and we trust will long continue to enjoy. 











